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IN THE UNITED STATES DISTBICT COURT 
FOE THE DISTEICT OF COLUMBIA 


Soceete Internationale Poue 
Participations Industrielles et 
Commerciales S. A. (also known as 
Internationale Industrie- & 
Handelsbeteeligungen A. G.); and 
formerly named Internationale 
Gesellschaft Fur Chemische 
Unternehmungen A. G. (I. G. Chemie) 
and Soceete Internationale Pour 
Entreprises Chimiques S. A. 

(I. G. Chemie), 

A corporation, 

Address: Basle, Switzerland, 

Plaintiff, 

v. 




I Civil Action 
r No. 4360-’48 


Tom C. Clark, 

Attorney General of the United States, 
as Successor to the Alien Property 
Custodian, 

Address: Department of Justice, and 
William A. Julian, 

Treasurer of the United States, 
Address: Treasury Department, 


Defendants . 


Filed Oct. 21,1948 


Complaint for Return of Seized Property 

First Count 

1. This action arises under the Fifth Amendment to the 
Constitution of the United States and the Trading with the 
Enemy Act of October 6, 1917, as amended, (U. S. C. Title 
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50, Appendix, Sections 1 to 38, inclusive). Both defendants 
are particularly sued under Section 9(a) of said Act and are 
required to retain the property or money sought herein 
pending the outcome of this action. 

2. Plaintiff is a corporation organized under the laws of 
the Confederation of Switzerland, has its principal office at 
Basle, Switzerland, and is and always has been a citizen of 
Switzerland. Its name has been changed from Inter¬ 
nationale Gesellschaft fur Chemische Unternehmungen 
A. G., (I. G. Chemie) and Societe Internationale pour Entre- 
prises Chimiques S. A. (I. G. Chemie) to Societe Inter¬ 
nationale pour Participations Industrielles et Commer- 
ciales S. A. and Internationale Industrie- & Handels- 
beteiligungen A. G.; and it is now commonly sometimes 
called “Interhandel.”. 

3. Plaintiff is not, nor at any of the times herein specified 
or material hereto has been, an enemy or ally of enemy of 
the United States within the meaning of such terms under 
the said Trading with the Enemy Act, nor a national of a 
designated enemy country within the meaning of any law, 
executive or vesting order or governmental regulation. 

4. On and prior to February 16, 1942, and continuously 
thereafter, plaintiff was and is the owner of 2,050,000 shares 
of the Common B stock, and 455,448 shares of the Common 
A stock, of General Aniline & Film Corporation , of a value 
in excess of One Hundred Million Dollars ($100,000,000). 

5. On February 16, 1942, the Hon. Henry Morgenthau, 
Jr., as Secretary of the Treasury, issued a certain Vesting 
Order whereby he illegally seized the aforesaid shares of 
stock and vested the same in himself as such Secretary; 
that thereafter, on, to-wit, April 24, 1942, the Hon. Leo T. 
Crowley, then Alien Property Custodian and one of the 
predecessors of the defendant Clark in this action, issued 
his Vesting Order No. 5, whereby he illegally vested the 
same shares in himself as such Alien Property Custodian; 
that on the same date, to-wit, April 24,1942, the said Secre¬ 
tary of the Treasury, at the request of the then Alien Prop- 
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erty Custodian, delivered, transferred and assigned said 
shares to the said then Alien Property Custodian. 

6. That effective on, to-wit, October 15, 1946, by 
54 Executive Order No. 9788, the Office of Alien Prop¬ 
erty Custodian was terminated, and all authority, 
rights, privileges, powers, duties and functions vested in 
said Office or Custodian, or transferred or delegated thereto, 
were vested in and transferred and delegated to the Attor¬ 
ney General, to be administered by him, and all property 
and interests vested in and transferred to the Alien Prop¬ 
erty Custodian, or seized by him, and all proceeds thereof, 
were transferred to the Attorney General; and that, pur¬ 
suant to said Executive Order, said shares are now in the 
possession of one of the defendants in this action, namely, 
Hon. Tom C. Clark, Attorney General of the United States, 
as the successor to the Alien Property Custodian, but they 
are held illegally by him. 

7. That said shares of stock were seized and vested and 
are being held without warrant of law and in violation of 
the Constitution of the United States, and without the con¬ 
sent of the plaintiff. 

8. On or about February 1, 1943, and also on or about 
June 2, 1948, plaintiff duly filed with the defendant Clark 
Notices of Claim under oath, with respect to the aforesaid 
shares of stock, in the form and containing the particulars 
required by the Alien Property Custodian or by the defend¬ 
ant Clark as his successor. 

9. Defendant Clark is retaining the aforesaid shares of 
stock, owned by and belonging to the plaintiff, without war¬ 
rant of law and in violation of the Constitution of the United 
States, and they should be returned to the plaintiff as the 
sole owner thereof. 

10. The defendant, William A. Julian, Treasurer of the 
United States, is sued as a defendant in this Count by virtue 
of the provisions of Section 9(a) of the said Trading with 
the Enemy Act, because cash dividends which have been 
received by the defendant Clark and his predecessor Cus- 
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todians upon the shares of stock described herein are on 
deposit with and in the possession of the defendant Julian 
in an account in the United States Treasury in the 
55 name of the defendant Clark, and are wrongfully and 
illegally held by the said defendant Julian. 

Wherefore, plaintiff demands: 

(1) Judgment, that it is entitled to the return and imme¬ 
diate possession of the shares of stock described in the 4th 
paragraph hereof. 

(2) Judgment that the defendants, respectively, account 
for and deliver and transfer said shares of stock to the 
plaintiff, together with all dividends (including stock of the 
plaintiff corporation) and avails thereof and all right, title 
and interest therein. 

(3) Judgment for the costs of this action. 

Second Count 

1-3. Plaintiff incorporates into and makes a part of this 
count the averments contained in the first, second and third 
paragraphs of the first count of this Complaint. 

4. On and prior to February 15, 1943, and continuously 
thereafter, plaintiff was and is the owner of 176 shares of 
the Common A stock of General Aniline & Film Corporar 
tion, of a value in excess of Thirty-five Thousand Dollars 
($35,000.00). 

5. On February 15, 1943, Hon. James E. Markham, as 
Alien Property Custodian, and the predecessor of the 
defendant Clark in this action, issued his Vesting Order 
No. 907, whereby he illegally seized the aforesaid shares of 
stock and vested the same in himself as such Custodian. 

6. That effective on, to-wit, October 15, 1946, by Execu¬ 
tive Order No. 9788, the Office of Alien Property Custodian 
was terminated, and all authority, rights, privileges, powers, 
duties and functions vested in said Office or Custodian, 
or transferred or delegated thereto, were vested in and 
transferred and delegated to the Attorney General, to be 
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administered by him, and all property and interests vested 
in and transferred to the Alien Property Custodian, or 
seized by him, and all proceeds thereof, were transferred to 
the Attorney General; and that, pursuant to said Executive 
Order, said shares are now in the possession of one of the 
defendants in this action, namely, Hon. Tom C. Clark, 
Attorney General of the United States, as the successor 
to the Alien Property Custodian, but they are held illegally 
by him. 

7. That said shares of stock were seized and vested and 
are being held without warrant of law and in violation of 
the Constitution of the United States, and without the con¬ 
sent of the plaintiff. 

8. On or about June 2, 1948, plaintiff duly filed with the 
defendant Clark a Notice of Claim under oath, with respect 
to the aforesaid shares of stock, in the form and containing 
the particulars required by the Alien Property Custodian 
or by the defendant Clark as his successor. 

9. Defendant Clark is retaining the aforesaid shares of 
stock, owned by and belonging to the plaintiff, without 
warrant of law and in violation of the Constitution of the 
United States, and they should be returned to the plaintiff 
as the sole owner thereof. 

10. The defendant, William A. Julian, Treasurer of the 
United States, is sued as a defendant in this count by 
virtue of the provisions of Section 9(a) of the said Trading 
with the Enemy Act, because cash dividends which have 
been received by the defendant Clark and his predecessor 
Custodians upon the shares of stock described herein are 
on deposit with and in the possession of the defendant 
Julian in an account in the United States Treasury in the 
name of the defendant Clark, and are wrongfully and ille¬ 
gally held by the said defendant Julian. 

Wherefore, plaintiff demands: 

(1) Judgment that it is entitled to the return and imme¬ 
diate possession of the shares of stock described in the 4th 
paragraph hereof. 
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57 (2) Judgment that the defendants, respectively, 

account for and deliver and transfer said shares of 
stock to the plaintiff, together with all dividends (including 
stock of the plaintiff corporation) and avails thereof and 
all right, title and interest therein. 

(3) Judgment for the costs of this action. 

Third Count 

1-3. Plaintiff incorporates into and makes a part of this 
count the averments contained in the first, second and third 
paragraphs of the first count of this Complaint. 

4. On June 24, 1946, Hon. James E. Markham, as Alien 
Property Custodian, and the predecessor of the defendant 
Clark in this action, issued his Vesting Order No. 6718, 
whereby he illegally seized the sum of Nine Hundred 
Seventy-five Thousand, Two Hundred Forty-four Dollars 
and Seventy Cents ($975,244.70), comprising the aggregate 
of balances to the credit of four certain accounts in the 
name of and belonging to the plaintiff in the banks and for 
the amounts hereinafter more fully described, and the said 
Markham vested the same in himself as such Custodian. 
The names of said banks and the dollar balances to the 
credit of plaintiff’s accounts therein are respectively stated 
as follows: 


Bank of the Manhattan Co.$182,092.90 

Irving Trust Co. 186,302.08 

Credit Suisse, New York Agency. 288,669.07 

Swiss Bank Corp., New York Agency.... 318,180.65 


Total.$975,244.70 


5. At all times on and prior to June 24, 1946, and con¬ 
tinuously thereafter, plaintiff was and is the owner of the 
aforementioned moneys, funds and credits in said accounts 
and the only one entitled to the proceeds thereof. 

6. That effective on, to-wit, October 15, 1946, by Exec¬ 
utive Order No. 9788, the Office of Alien Property Custodian 
was terminated, and all authority, rights, privileges, 
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58 powers, duties and functions vested in said Office or 
Custodian, or transferred or delegated thereto, were 

vested in and transferred and delegated to the Attorney- 
General, to be adminstered by him, and all property and 
interests vested in and transferred to the Alien Property 
Custodian, or seized by him, and all proceeds thereof, were 
transferred to the Attorney General; and that, pursuant 
to said Executive Order, said sum of money is now held 
by one of the defendants in this action, namely, Hon. Tom 
C. Clark, Attorney General of the United States, as the 
successor to the Alien Property Custodian, and is deposited 
with and in the possession of the other defendant, "William 
A. Julian, Treasurer of the United States, in an account in 
the United States Treasury in the name of the defendant 
Clark, but is held illegally by both defendants. The defend¬ 
ant Julian, as Treasurer, is sued herein by virtue of the 
provisions of Section 9(a) of the Trading with the Enemy 
Act. 

7. That said bank accounts and the moneys, funds and 
credits thereof were seized and vested and are being held 
without warrant of law and in violation of the Constitution 
of the United States, and without the consent of the plaintiff. 

8. On or about June 2, 1948, plaintiff duly filed with the 
defendant Clark a Notice of Claim under oath, with respect 
to the aforesaid sum of Nine Hundred Seventy-five Thou¬ 
sand, Two Hundred Forty-four Dollars and Seventy Cents 
($975,244.70), in the form and containing the particulars 
required by the Alien Property Custodian or by the defend¬ 
ant Clark as his successor. 

9. Defendants are retaining the aforesaid sum of money, 
owned by and belonging to the plaintiff, without warrant 
of law and in violation of the Constitution of the United 
States, and it should be returned to the plaintiff as the sole 
owner thereof. 

Wherefore, plaintiff demands: 

(1) Judgment that it is entitled to the return and 

59 immediate possession of the sum of Nine Hundred 
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Seventy-five Thousand, Two Hundred Forty-four Dollars 
and Seventy Cents ($975,244.70). 

(2) Judgment that the defendants account for and 
deliver and pay over said sum of money to the plaintiff, 
together with all increment thereon, as well as interest 
upon said sum at the rate of six per centum (6%) per 
annum from June 24, 1946, and all right, title and interest 
therein. 

(3) Judgment for the costs of this action. 

Fourth Count 

1-3. Plaintiff incorporates into and makes a part of this 
count the averments contained in the first, second and third 
paragraphs of the first count of this Complaint. 

4. On June 26, 1946, Hon. James E. Markham, as Alien 
Property Custodian, and the predecessor of the defendant 
Clark in this action, issued his Vesting Order No. 6767, 
whereby he illegally seized moneys, funds and credits in a 
certain account in the Bank of the Manhattan Company, 
New York City, N. Y., more fully described in said Vesting 
Order, and vested the same in himself as such Custodian. 
Plaintiff is informed and believes and therefore avers that 
the amount so seized and vested is not less than Three 
Hundred Eight Thousand, Seven Hundred Fifty Dollars 
($308,750.00). 

5. At all times on and prior to June 26, 1946, and con¬ 
tinuously thereafter, plaintiff was and is the owner of the 
aforementioned moneys, funds and credits in said account 
and the only one entitled to the proceeds thereof. 

6. That effective on, to-wit, October 15, 1946, by Exec¬ 
utive Order No. 9788, the Office of Alien Property Custo¬ 
dian was terminated, and all authority, rights, privileges, 
powers, duties and functions vested in said Office or Cus¬ 
todian, or transferred or delegated thereto, were vested in 

and transferred and delegated to the Attorney Gen- 
60 eral, to be administered by him, and all property 
and interests vested in and transferred to the Alien 
Property Custodian, or seized by him, and all proceeds 
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thereof, were transferred to the Attorney General; and that, 
pursuant to said Executive Order, said sum of money is 
now held by one of the defendants in this action, namely, 
Hon. Tom C. Clark, Attorney General of the United States, 
as the successor to the Alien Property Custodian, and is 
deposited with and in the possession of the other defendant, 
William A. Julian, Treasurer of the United States, in an 
account in the United States Treasury in the name of the 
defendant Clark, but is held illegally by both defendants. 
The defendant Julian, as Treasurer, is sued herein by virtue 
of the provisions of Section 9(a) of the Trading with the 
Enemy Act. 

7. That the aforesaid moneys, funds and credits were 
seized and vested and are being held without warrant of 
law and in violation of the Constitution of the United 
States, and without the consent of the plaintiff. 

8. On or about June 2, 1948, plaintiff duly filed with the 
defendant Clark a Notice of Claim under oath, with respect 
to the aforesaid sum of, to-wit, Three Hundred Eight Thou¬ 
sand, Seven Hundred Fifty Dollars ($308,750.00), in the 
form and containing the particulars required by the Alien 
Property Custodian or by the defendant Clark as his 
successor. 

9. Defendants are retaining the aforesaid sum of money, 
owned by and belonging to the plaintiff, without warrant 
of law and in violation of the Constitution of the United 
States, and it should be returned to the plaintiff as the sole 
owner thereof. 

Wherefore, plaintiff demands: 

(1) Judgment that it is entitled to the return and imme¬ 
diate possession of the sum of Three Hundred Eight Thou¬ 
sand, Seven Hundred Fifty Dollars ($308,750.00). 

(2) Judgment that the defendants account for and deliver 
and pay over said sum of money to the plaintiff, together 
with all increment thereon, as well as interest upon said 
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sum at the rate of six per centum (6%) per annum 

61 from June 26, 1946, and all right, title and interest 
therein. 

(3) Judgment for the costs of this action. 

Fifth Count 

1-3. Plaintiff incorporates into and makes a part of this 
count the averments contained in the first, second and third 
paragraphs of the first count of this Complaint. 

4. On June 26, 1946, Hon. James E. Markham, as Alien 
Property Custodian, and the predecessor of the defendant 
Clark in this action, issued his Vesting Order No. 6768, 
whereby he illegally seized the sum of Four Hundred Two 
Thousand, Four Hundred Twelve Dollars and Fifty Cents 
($402,412.50), comprising moneys, funds and credits in a 
certain account in The National City Bank of New York, 
New York City, N. Y., more fully described in said Vesting 
Order, and vested the same in himself as such Custodian. 

5. At all times on and prior to June 26, 1946, and con¬ 
tinuously thereafter, plaintiff was and is the owner of the 
aforementioned moneys, funds and credits in said account 
and the only one entitled to the proceeds thereof. 

6. That effective on, to-wit, October 15, 1946, by Exec¬ 
utive Order No. 9788, the Office of Alien Property Custodian 
was terminated, and all authority, rights, privileges, pow¬ 
ers, duties and functions vested in said Office or Custodian, 
or transferred or delegated thereto, were vested in and 
transferred and delegated to the Attorney General, to be 
administered by him, and all property and interests vested 
in and transferred to the Alien Property Custodian, or 
seized by him, and all proceeds thereof, were transferred 
to the Attorney General; and that, pursuant to said Exec¬ 
utive Order, said sum of money is now held by one of the 
defendants in this action, namely, Hon. Tom C. Clark, 
Attorney General of the United States, as the successor to 

the Alien Property Custodian, and is deposited with 

62 and in the possession of the other defendant, William 
A. Julian, Treasurer of the United States, in an 
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account in the United States Treasury in the name of the 
defendant Clark, but is held illegally by both defendants. 
The defendant Julian, as Treasurer, is sued herein by vir¬ 
tue of the provisions of Section 9(a) of the Trading with 
the Enemy Act. 

7. That the aforesaid moneys, funds and credits were 
seized and vested and are being held without warrant of 
law and in violation of the Constitution of the United States, 
and without the consent of the plaintiff. 

8. On or about June 2, 1948, plaintiff duly filed with the 
defendant Clark a Notice of Claim under oath, with respect 
to the aforesaid sum of Four Hundred Two Thousand, Four 
Hundred Twelve Dollars and Fifty Cents ($402,412.50), in 
the form and containing the particulars required by the 
Alien Property Custodian or by the defendant Clark as 
his successor. 

9. Defendants are retaining the aforesaid sum of money, 
owned by and belonging to the plaintiff, without warrant 
of law and in violation of the Constitution of the United 
States, and it should be returned to the plaintiff as the sole 
owner thereof. 

Wherefore, plaintiff demands: 

(1) Judgment that it is entitled to the return and imme¬ 
diate possession of the sum of Four Hundred Two Thou¬ 
sand, Four Hundred Twelve Dollars and Fifty Cents 
($402,412.50). 

(2) Judgment that the defendants account for and 
deliver and pay over said sum of money to the plaintiff, 
together with all increment thereon, as well as interest upon 
said sum at the rate of six per centum (6%) per annum 
from June 26, 1946, and all right, title and interest therein. 

(3) Judgment for the costs of this action. 

63 Sixth Count 

1-3 Plaintiff incorporates into and makes a part of this 
count the averments contained in the first, second and third 
paragraphs of the first count of this Complaint. 
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4. On June 26, 1946, Hon. James E. Markham, as Alien 
Property Custodian, and the predecessor of the defendant 
Clark in this action, issued his Vesting Order No. 6769, 
whereby he illegally seized the sum of Forty-seven Thou¬ 
sand, One Hundred Twenty-five Dollars ($47,125.00), com¬ 
prising moneys, funds and credits in a certain account in 
The National City Bank of New York, New York City, N. Y., 
more fully described in said Vesting Order, and vested the 
same in himself as such Custodian. 

5. At all times on and prior to June 26, 1946, and con¬ 
tinuously thereafter, plaintiff was and is the owner of the 
aforementioned moneys, funds and credits in said account 
and the only one entitled to the proceeds thereof. 

6. That effective on, to-wit, October 15, 1946, by Exec¬ 
utive Order No. 9788, the Office of Alien Property Custodian 
was terminated, and all authority, right, privileges, powers, 
duties and functions vested in said Office or Custodian, or 
transferred or delegated thereto, were vested in and trans¬ 
ferred and delegated to the Attorney General, to be admin¬ 
istered by him, and all property and interests vested in and 
transferred to the Alien Property Custodian, or seized by 
him, and all proceeds thereof, were transferred to the 
Attorney General; and that, pursuant to said Executive 
Order, said sum of money is now held by one of the defend¬ 
ants in this action, namely, Hon. Tom C. Clark, Attorney 
General of the United States, as the successor to the Alien 
Property Custodian, and is deposited with and in the pos¬ 
session of the other defendant, William A. Julian, Treas¬ 
urer of the United States, in an account in the United States 
Treasury in the name of the defendant Clark, but is held 

illegally by both defendants. The defendant Julian, 
64 as Treasurer, is sued herein by virtue of the provi¬ 
sions of Section 9(a) of the Trading with the Enemy 

Act. 

7. That the aforesaid moneys, funds and credits were 
seized and vested and are being held without warrant of 
law and in violation of the Constitution of the United States, 
and without the consent of the plaintiff. 
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8. On or about June 2, 1948, plaintiff duly filed with the 
defendant Clark a Notice of Claim under oath, with respect 
to the aforesaid sum of Forty-seven Thousand, One Hun¬ 
dred Twenty-five Dollars ($47,125.00), in the form and con¬ 
taining the particulars required by the Alien Property 
Custodian or by the defendant Clark as his successor. 

9. Defendants are retaining the aforesaid sum of money, 
owned by and belonging to the plaintiff, without warrant 
of law and in violation of the Constitution of the United 
States, and it should be returned to the plaintiff as the sole 
owner thereof. 

Wherefore, plaintiff demands: 

(1) Judgment that it is entitled to the return and imme¬ 
diate possession of the sum of Forty-seven Thousand, One 
Hundred Twenty-five Dollars ($47,125.00). 

(2) Judgment that the defendants account for and 
deliver and pay over said sum of money to the plaintiff, 
together with all increment thereon, as well as interest upon 
said sum at the rate of six per centum (6%) per annum 
from June 26,1946, and all right, title and interest therein. 

(3) Judgment for the costs of this action. 

Seventh Count 

1-3. Plaintiff incorporates into and makes a part of this 
count the averments contained in the first, second and third 
paragraphs of the first count of this Complaint. 

65 4. On October 14, 1946, Hon. James E. Markham, 

as Alien Property Custodian, and the predecessor of 
the defendant Clark in this action, issued his Supplemen¬ 
tary Vesting Order No. 7874, whereby he illegally under¬ 
took to seize and vest in himself as such Custodian the sum 
of One Hundred Eight Thousand, Seven Hundred Fifty 
Dollars ($108,750.00), comprising moneys, funds and cred¬ 
its in a certain account in the Chase National Bank of the 
City of New York, N. Y., more fully described in said 
Vesting Order. 

5. That effective on, to-wit, October 15, 1946, by Exec¬ 
utive Order No. 9788, the Office of Alien Property Custodian 
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was terminated, and all authority, rights, privileges, pow¬ 
ers, duties and functions vested in said Office or Custodian, 
or transferred or delegated thereto, were vested in and 
transferred and delegated to the Attorney General, to be 
administered by him, and all property and interests vested 
in and transferred to the Alien Property Custodian, or 
seized by him, and all proceeds thereof, were transferred 
to the Attorney General. 

6. On February 16, 1948, one of the defendants, namely, 
Hon. Tom C. Clark, Attorney General of the United States, 
as the successor to the Alien Property Custodian, issued an 
amendment to said Vesting Order No. 7874, and pursuant 
thereto and to the aforesaid Executive Order, the 
defendant Clark illegally seized the said sum of One Hun¬ 
dred Eight Thousand, Seven Hundred Fifty Dollars 
($108,750.00), comprising the moneys, funds and credits 
described in paragraph 4 of this count and more fully 
described in said Vesting Order; and said sum of money is 
now held by the defendant Clark, and is deposited with and 
in the possession of the other defendant, William A. Julian, 
Treasurer of the United States, in an account in the United 
States Treasury in the name of the defendant Clark, but is 
held wrongfully and illegally by both defendants. The 
defendant Julian, as Treasurer, is sued herein by virtue 
of the provisions of Section 9(a) of the Trading with the 
Enemy Act. 

7. At all times on and prior to October 14, 1946, 
66 and continuously thereafter to the present date, 
plaintiff was and is the owner of the aforementioned 
moneys, funds and credits in said account and the only one 
entitled to the proceeds thereof. 

8. That the aforesaid moneys, funds and credits were 
seized and vested and are being held without warrant of 
law and in violation of the Constitution of the United States, 
and without the consent of the plaintiff. 

9. On or about June 2, 1948, plaintiff duly filed with the 
defendant Clark a Notice of Claim under oath, with respect 


to the aforesaid sum of One Hundred Eight Thousand, 
Seven Hundred Fifty Dollars ($108,750.00), in the form and 
containing the particulars required by the Alien Properly 
Custodian or by the defendant Clark as his successor. 

10. Defendants are retaining the aforesaid sum of money, 
owned by and belonging to the plaintiff, without warrant of 
law and in violation of the Constitution of the United States, 
and it should be returned to the plaintiff as the sole owner 
thereof. 

Wherefore, plaintiff demands: 

(1) Judgment that it is entitled to the return and imme¬ 
diate possession of the sum of One Hundred Eight Thou¬ 
sand, Seven Hundred Fifty Dollars ($108,750.00). 

(2) Judgment that the defendants account for and 
deliver and pay over said sum of money to the plaintiff, 
together with all increment thereon, as well as interest upon 
said sum at the rate of six per centum (6%) per annum 
from October 14, 1946, and all right, title and interest 
therein. 

(3) Judgment for the costs of this action. 

Societe Internationale Pour Participations 
Industrietj.es et Commerciales S. A. (Also 
known as Internationale Industrie- & 
Handelsbeteiligungen A. G.); and formerly 
named Internationale Gesellschapt Fur 
Chemische Unternehmungen A. G. (LG. 
Chemie), and Societe Internationale Pour 
Entreprises Chimiques S. A. (L G. Chemie) 

By John J. Wilson, Its Attorney 
• ••••••• 

(Filed Jan. 26,1950) 

68 Answer Amended in Accordance with 

Orders of the Court. 

The defendants, J. Howard McGrath, Attorney General, 
as successor to the Alien Property Custodian, and Georgia 
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Neese Clark, Treasurer of the United States, for their 
answer to the complaint herein: 

Deny each and every allegation contained in the counts 
and paragraphs of the complaint (and not merely the alle¬ 
gations of paragraphs which are in their entirety expressly 
denied below), except those paragraphs or allegations as 
are hereinafter expressly, and not by implication, admitted. 

With respect to the specific counts and paragraphs of the 
complaint, the defendants: 

Febst Count 

1. Admit that the action purports to be brought and the 
jurisdiction of the court is invoked under the Fifth Amend¬ 
ment to the Constitution of the United States and the Trad¬ 
ing with the Enemy Act, as amended (U. S. Code, Title 50, 
Appendix, Section 1, et seq .), and particularly Section 9(a) 
thereof. 

2. Admit, on information and belief, that the plaintiff is 
a corporation organized under the laws of Switzerland and 

that its name has been changed from Internationale 
69 Gesellschaft fur Chemische Untemehmungen A.G. 

(I.G. Chemie), and Societe Internationale pour Enter¬ 
prises Chimiques S.A. (LG. Chemie), to Societe Interna¬ 
tionale pour Participations Industrielles et Commerciales 
S.A. and Internationale Industrie- & Handelsbeteiligungen 
A.G.; and it is now commonly sometimes called “Inter- 
handel”. 

3. Deny the allegations of Paragraph 3. 

4. Admit, on information and belief, that 2,050,000 
shares of the Common B stock, and 455,448 shares of the 
Common A stock of General Aniline & Film Corporation 
may have a value in excess of One Hundred Million Dollars 
($ 100 , 000 , 000 . 00 ). 

5. Admit that on February 16,1942, the Secretary of the 
Treasury executed and issued a Vesting Order whereby, 
inter alia, shares of General Aniline & Film Corporation of 
the description and number referred to in Paragraph 4, 
First Count, supra, were vested under the Trading with 
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the Enemy Act and Executive Orders and regulations 
issued thereunder. Said Vesting Order is filed with and 
published in the Federal Register (7 F.R. 1046). A certi¬ 
fied copy thereof is attached hereto as Exhibit A and by 
this reference is incorporated herein. 

Admit that on April 24, 1942, the Alien Property Custo¬ 
dian executed and issued Vesting Order No. 5, whereby 
the shares of stock of General Aniline & Film Corporation 
covered by the aforementioned Vesting Order issued by the 
Secretary of the Treasury on February 16, 1942, were 
vested, under the Trading with the Enemy Act and Execu¬ 
tive Orders and regulations issued thereunder. Said Vest¬ 
ing Order No. 5 is filed with and published in the Federal 
Register (7 F.R. 3148). A certified copy thereof is attached 
hereto as Exhibit B and by this reference is incorporated 
herein. 

Admit that pursuant to said Vesting Order No. 5 the 
Secretary of the Treasury delivered, transferred and 
assigned to the Alien Property Custodian, inter alia, shares 
of stock of General Aniline & Film Corporation of 
70 the description and number referred to in Paragraph 
4, First Count, supra, 

6. Admit that by virtue of Executive Order No. 9788, 
dated October 14,1946, and effective October 15,1946, filed 
with and published in the Federal Register (11 F.R. 11981, 
error corrected 11 F.R. 12123), the Office of Alien Property 
Custodian was terminated and the Attorney General 
became the successor to the Alien Property Custodian. 

Admit that pursuant to said Executive Order shares of 
stock of the General Aniline & Film Corporation of the 
description and number referred to in Paragraph 4, First 
Count, supra , and vested under the aforementioned Vesting 
Order of February 16,1942, and under the aforementioned 
Vesting Order No. 5, were transferred to and are now in 
the possession of the defendant J. Howard McGrath, Attor¬ 
ney General, as successor to the Alien Property Custodian. 

7. Admit that shares of stock of the description and 
number referred to in Paragraph 4, First Count, supra, 
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and vested under the Vesting Order of February 16, 1942 
and under Vesting Order No. 5, were seized, vested and 
are being held without the consent of the plaintiff. 

8. Admit that on or about February 1, 1943, the plaintiff 
filed with the then Office of Alien Property Custodian a 
document under oath, in the form required by the Alien 
Property Custodian, entitled “Notice of Claim for Return 
of Property” with respect to 455,448 shares of the A stock 
and 2,050,000 shares of the B stock of the General Aniline 
& Film Corporation and all dividends and increment on 
said shares, vested under Vesting Order No. 5. 

Admit that on or about June 2, 1948, the plaintiff filed 
with the predecessor of the defendant J. Howard McGrath, 
Attorney General, as successor to the Alien Property Custo¬ 
dian, a document under oath, in the form required by the 
predecessor of the defendant J. Howard McGrath, entitled 
“Notice of Claim for Return of Property” with respect to 
the aforesaid stock, dividends and increment. 

9. Deny the allegations of Paragraph 9. 

71 10. Admit that plaintiff purports to sue the defend¬ 

ant Georgia Neese Clark, Treasurer of the United 
States, under Section 9(a) of the Trading with the Enemy 
Act, and that cash dividends received by the defendant J. 
Howard McGrath, Attorney General, as successor to the 
Alien property Custodian, and his predecessors as Alien 
Property Custodian on the shares of stock vested by Vesting 
Order No. 5 are on deposit with defendant Clark in an 
account in the United States Treasury in the name of J. 
Howard McGrath, Attorney General, as successor to the 
Alien Property Custodian. 

Second Count 

1-3. The defendants repeat the allegations and denials 
of their answer made in Paragraphs 1 to 3, First Count, 
supra . 

4. Admit, on information and belief, that 176 shares of 
the Common A stock of General Aniline & Film Corpora- 


19 


tion may have a valne in excess of Thirty-five Thousand 
Dollars ($35,000.00). 

5. Admit that on February 15, 1943, the Alien Property 
Custodian executed and issued Vesting Order • No. 907, 
whereby, inter alia, 176 shares of the Common A stock of 
the General Aniline & Film Corporation were vested under 
the Trading with the Enemy Act and Executive Orders and 
regulations issued thereunder. Said Vesting Order is filed 
with and published in the Federal Register (8 F.R. 2453). 
A certified copy thereof is attached hereto as Exhibit C 
and by this reference is incorporated herein. 

6. Admit that by virtue of Executive Order No. 9788, 
dated October 14,1946, and effective October 15,1946, filed 
with and published in the Federal Register (11 F.R. 11981, 
error corrected 11 F.R. 12123), the Office of Alien Property 
Custodian was terminated and the Attorney General became 
the successor to the Alien Property Custodian. 

Admit that pursuant to said Executive Order shares of 
stock of the description and number referred to in Para¬ 
graph 4, Second Count, supra, and vested under Vesting 
Order No. 907, were transferred to the predecessor of and 
are now in the possession of the defendant J. Howard 
McGrath, Attorney General, as successor to the Alien Prop¬ 
erty Custodian. 

72 7. Admit that the shares of stock of the descrip¬ 

tion and number referred to in Paragraph 4, Second 
Count, supra, and vested under Vesting Order No. 907, were 
seized, vested and are being held without the consent of 
the plaintiff. 

8. Admit that on or about June 2,1948, the plaintiff filed 
with the predecessor of the defendant J. Howard McGrath, 
Attorney General, as successor to the Alien Property Custo¬ 
dian, a document under oath, in the form required by the 
predecessor of the defendant J. Howard McGrath, entitled 
“Notice of Claim for Return of Property” with respect 
to 176 shares of the A stock of the General Aniline & Film 
Corporation and all dividends and increment on said shares, 
vested under Vesting Order No. 907. 


20 


9. Deny the allegations of Paragraph 9. 

10. Admit that plaintiff purports to sue the defendant 
Georgia Neese Clark, Treasurer of the United States, under 
Section 9(a) of the Trading with the Enemy Act, and that 
cash dividends received by the defendant J. Howard 
McGrath, Attorney General, as successor to the Alien 
Property Custodian, and his predecessors as Alien Prop¬ 
erty Custodian on the shares of stock vested by Vesting 
Order No. 907 are on deposit with defendant Clark in an 
account in the United States Treasury in the name of the 
defendant J. Howard McGrath, Attorney General, as suc¬ 
cessor to the Alien Property Custodian. 

Third Count 

1-3. The defendants repeat the allegations and denials 
of their answer made in Paragraphs 1 to 3, First Count, 
supra. 

4. Admit that on June 24, 1946, the Alien Property Cus¬ 
todian executed and issued Vesting Order No. 6718 whereby 
certain debts or other obligations arising out of cur¬ 
rent accounts entitled “Internationale Gesellschaft fuer 
Chemische Untemehmungen A.G.” at the Bank of the Man¬ 
hattan Company, the Irving Trust Company, the Credit 
Suisse, New York Agency, and the Swiss Bank Corporation, 
New York Agency, were vested under the Trading with the 
Enemy Act and Executive Orders and regulations issued 
thereunder, and that pursuant to said Vesting Order 
73 the Alien Property Custodian was paid the sum of 
Nine Hundred Seventy-Four Thousand, Three 
Hundred Thirteen Dollars and Eighty-Seven Cents 
($974,313.87). The sums received from said banks are 
respectively: 

Bank of the Manhattan Company $182,089.90 

Irving Trust Company 186,300.08 

Credit Suisse, New York Agency 288,179.07 

Swiss Bank Corporation, New York Agency 317,744.82 


$974,313.87 
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Said Vesting Order No. 6718 is filed with and published 
in the Federal Register (11 F.R. 7643). A certified copy 
thereof is attached hereto as Exhibit D and by this refer¬ 
ence is incorporated herein. 

5. Deny the allegations of Paragraph 5. 

6. Admit that by virtue of Executive Order No. 9788, 
dated October 14, 1946, and effective October 15,1946, filed 
with and published in the Federal Register (11 F.R. 11981, 
error corrected 11 F.R. 12123), the Office of Alien Property 
Custodian was terminated and the Attorney General became 
the successor to the Alien Property Custodian. 

Admit that pursuant to said Executive Order the afore¬ 
mentioned sum of money paid to the Alien Property Custo¬ 
dian pursuant to Vesting Order No. 6718 was transferred 
to the predecessor of the defendant J. Howard McGrath, 
Attorney General, as successor to the Alien Property Cus¬ 
todian, and is on deposit with defendant Georgia Neese 
Clark, Treasurer of the United States, in an account in the 
United States Treasury in the name of the defendant 
McGrath, as successor to the Alien Property Custodian. 

Admit that the action purports to be brought against the 
defendant Clark, as Treasurer, under Section 9(a) of the 
Trading with the Enemy Act. 

7. Admit that the aforementioned sum of money was 
seized, vested and is being held without the consent of the 
plaintiff. 

8. Admit that on or about June 2,1948, the plaintiff filed 
with the predecessor of the defendant J. Howard McGrath, 
Attorney General, as successor to the Alien Property Custo¬ 
dian, a document under oath, in the form required by the 
predecessor of the defendant, J. Howard McGrath, entitled 
“Notice of Claim for Return of Property’’ with respect 

to $975,244.70, alleged to have been vested under 
74 Vesting Order No. 6718. 

9. Deny the allegations of Paragraph 9. 
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Fourth Count 

1-3. The defendants repeat the allegations and denials 
of their answer made in paragraphs 1 to 3, First Count, 
supra. 

4. Admit that on June 26, 1946 the Alien Property Cus¬ 
todian executed and issued Supplemental Vesting Order 
No. 6767, whereby a certain debt or other obligation arising 
out of a current account entitled “N. V. Maatschappij voor 
Industrie en Handelsbelangen” at the Bank of the Manhat¬ 
tan Company was vested under the Trading with the Enemy 
Act and Executive Orders and regulations issued there¬ 
under, and that pursuant to said Vesting Order the Alien 
Property Custodian was paid the sum of Two Hundred 
Forty-Two Thousand, Seven Hundred Thirty-Six Dollars 
and Nineteen Cents ($242,736.19). 

Said Supplemental Vesting Order No. 6767 is filed with 
and published in the Federal Register (11 F.R. 7733). A 
certified copy thereof is attached hereto as Exhibit E and 
by this reference is incorporated herein. 

5. Deny the allegations of Paragraph 5. 

6. Admit that by virtue of Executive Order No. 9788, 
dated October 14, 1946, and effective October 15, 1946, 
filed with and published in the Federal Register (11 F.R. 
11981, error corrected 11 F.R. 12123), the Office of Alien 
Property Custodian was terminated and the Attorney Gen¬ 
eral became the successor to the Alien Property Custodian. 

Admit that pursuant to said Executive Order the afore¬ 
mentioned sum of money paid to the Alien Property Custo¬ 
dian pursuant to Supplemental Vesting Order No. 6767, 
was transferred to the predecessor of the defendant J. 
Howard McGrath, Attorney General, as successor to the 
Alien Property Custodian, and is on deposit with defendant 
Georgia Neese Clark, Treasurer of the United States, in 
an account in the United States Treasury in the name of 
the defendant McGrath as successor to the Alien 
75 Property Custodian. 
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Admit that the action purports to he brought against the 
defendant Clark, as Treasurer, under Section 9(a) of the 
Trading with the Enemy Act. 

7. Admit that the aforementioned sum of money was 
seized, vested and is being held without the consent of the 
plaintiff. 

8. Admit that on or about June 2,1948, the plaintiff filed 
with the predecessor of the defendant J. Howard McGrath, 
Attorney General, as successor to the Alien Property Custo¬ 
dian, a document under oath, in the form required by the 
predecessor of the defendant J. Howard McGrath, entitled 
“Notice of Claim for Return of Property” with respect to 
$308,750.00, alleged to have been vested under Supplemental 
Vesting Order No. 6767. 

9. Deny the allegations of Paragraph 9. 

Fifth Count 

1-3. The defendants repeat the allegations and denials 
of their answer made in Paragraphs 1 to 3, First Count, 
supra. 

4. Admit that on June 26,1946, the Alien Property Custo¬ 
dian executed and issued Supplemental Vesting Order No. 
6768, whereby a certain debt or other obligation of General 
Aniline & Film Corporation for the payment of which said 
Corporation deposited $402,412.50 with the National City 
Bank of New York, in a trust account at the said bank, 
entitled 

General Aniline & Film Corporation, in trust for the 
owners of 900,000 shares of Common B stock of General 
Aniline & Film Corporation, registered in the names of 
Chemo Maatschappij voor Chemische Ondememingen, 
Amsterdam, Holland and N. V. Maatschappij voor 
Industrie en Handelsbelangen, Amsterdam, Holland. 

was vested under the Trading with the Enemy Act and 
Executive Orders and regulations issued thereunder; and 
that pursuant to said Vesting Order, the Alien Property 
Custodian was paid the sum of Four Hundred Two 



24 


Thousand, Four Hundred Twelve Dollars and Fifty Cents 
($402,412.50). 

76 Said Supplemental Vesting Order No. 6768 is filed 
with and published in the Federal Register (11 F.R. 
7733). A certified copy thereof is attached hereto as Exhibit 
F and by this reference is incorporated herein. 

5. Deny the allegations of Paragraph 5. 

6. Admit that by virtue of Executive Order No. 9788, 
dated October 14, 1946, and effective October 15, 1946, filed 
with and published in the Federal Register (11 F.R. 11981, 
error corrected 11 F.R. 12123), the Office of Alien Property 
Custodian was terminated and the Attorney General became 
the successor to the Alien Property Custodian. 

Admit that pursuant to said Executive Order the afore¬ 
mentioned sum of money paid to the Alien Property Custo¬ 
dian pursuant to Supplemental Vesting Order No. 6768, 
was transferred to the predecessor of the defendant J. 
Howard McGrath, Attorney General, as successor to the 
Alien Property Custodian, and is on deposit with defendant 
Georgia Neese Clark, Treasurer of the United States, in 
an account in the United States Treasury in the name of 
the defendant McGrath, as successor to the Alien Property 
Custodian. 

Admit that the action purports to be brought against 
the defendant Clark, as Treasurer, under Section 9(a) of 
the Trading with the Enemy Act. 

7. Admit that the aforementioned sum of money was 
seized, vested, and is being held without the consent of the 
plaintiff. 

8. Admit that on or about June 2,1948, the plaintiff filed 
with the predecessor of the defendant J. Howard McGrath, 
Attorney General, as successor to the Alien Property Cus¬ 
todian, a document under oath, in the form required by the 
predecessor of the defendant J. Howard McGrath, entitled 
“Notice of Claim for Return of Property” with respect to 
$402,412.50, vested under Supplemental Vesting Order 
No. 6768. 

9. Deny the allegations of Paragraph 9. 
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77 Sixth Count 

1-3. The defendants repeat the allegations and denials 
of their answer made in Paragraphs 1 to 3, First Count, 
supra. 

4. Admit that on June 26,1946, the Alien Property Custo¬ 
dian executed and issued Supplemental Vesting Order No. 
6769 whereby a certain debt or other obligation of General 
Aniline & Film Corporation for the payment of which said 
Corporation deposited $47,125.00 with the National City 
Bank of New York in a trust account at the said bank, 
entitled “General Aniline & Film Corporation, in Trust 
for ultimate beneficiaries of 650,000 shares of Common B 
stock of General Aniline & Film Corporation registered in 
the name of L. D. Pickering & Co.”, was vested under the 
Trading with the Enemy Act and Executive Orders and 
regulations issued thereunder; and that pursuant to said 
Vesting Order the Alien Property Custodian was paid the 
sum of Forty-Seven Thousand, One Hundred Twenty-Five 
Dollars ($47,125.00). 

Said Supplemental Vesting Order No. 6769 is filed with 
and published in the Federal Register (11 F.R. 7734). A 
certified copy thereof is attached hereto as Exhibit G and 
by this reference is incorporated herein. 

5. Deny the allegations of Paragraph 5. 

6. Admit that by virtue of Executive Order 9788, dated 
October 14, 1946, and effective October 15, 1946, filed with 
and published in the Federal Register (11 F.R. 11981, error 
corrected 11 F.R. 12123), the Office of Alien Property Custo¬ 
dian was terminated and the Attorney General became the 
successor to the Alien Property Custodian. 

A dmi t that pursuant to said Executive Order the afore¬ 
mentioned sum of money paid to the Alien Property Custo¬ 
dian pursuant to Supplemental Vesting Order No. 6769, 
was transferred to the predecessor of the defendant J. 
Howard McGrath, Attorney General, as successor to the 
Alien Property Custodian, and is on deposit with defendant 
Georgia Neese Clark, Treasurer of the United States, in 
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an account in the United States Treasury in the name of 
the defendant McGrath, as successor to the Alien Property 
Custodian. 

78 Admit that the action purports to be brought 
against the defendant Clark, as Treasurer, under 
Section 9(a) of the Trading with the Enemy Act. 

7. Admit that the aforementioned sum of money was 
seized, vested and is being held without the consent of the 
plaintiff. 

8. Admit that on or about June 2,1948, the plaintiff filed 
with the predecessor of the defendant J. Howard McGrath, 
Attorney General, as successor to the Alien Property Custo¬ 
dian, a document under oath, in the form required by the 
predecessor of the defendant J. Howard McGrath, entitled 
“Notice of Claim for Return of Property” with respect 
to $47,125.00, vested under Supplemental Vesting Order 
No. 6769. 

9. Deny the allegations of Paragraph 9. 

Seventh Count 

1-3. The defendants repeat the allegations and denials 
of their answer made in Paragraphs 1-3, First Count, supra. 

4. Admit that on October 14, 1946, the Alien Property 
Custodian executed and issued Supplemental Vesting Order 
No. 7874, whereby 

An obligation in the amount of $108,750.00 owed by 
The Chase National Bank of the City of New York, 
18 Pine Street, New York, New York, to Union 
Bank of Switzerland, Zurich, Switzerland, constituting 
a portion of an account entitled “Union Bank of 
Switzerland, Zurich, Switzerland”, maintained at the 
aforesaid bank, together with any and all rights to 
demand, enforce and collect the same, 

was vested under the Trading with the Enemy Act and 
Executive Orders and regulations issued thereunder. 

Said Supplemental Vesting Order No. 7874 was filed with 
and published in the Federal Register (11 F.R. 13887). A 
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certified copy thereof is attached hereto as Exhibit H and 
by this reference is incorporated herein. 

5. Admit that by virtue of Executive Order No. 9788, 
dated October 14, 1946, and effective October 15, 1946, filed 
with and published in the Federal Register (11 F.R. 11981, 
error corrected 11 F.R. 12123), the Office of Alien Property 
Custodian was terminated and the Attorney General became 
the successor to the Alien Property Custodian. 

79 6. Admit that on February 16, 1948 the predeces¬ 

sor of J. Howard McGrath, Attorney General, as suc¬ 
cessor to the Alien Property Custodian, executed and issued 
an amendment to Vesting Order No. 7874, whereby the 
description of the property vested by Supplemental Vesting 
Order No. 7874 was amended to read: 

That certain debt or other obligation of the Chase 
National Bank of the City of New York, 18 Pine Street, 
New York, New York, in the amount of $108,750.00, 
arising out of an account entitled Union Bank of Swit¬ 
zerland, Blocked Germany and Switzerland, Zurich, 
Switzerland, maintained at foresaid The Chase Na¬ 
tional Bank of the City of New York, and any and all 
rights to demand, enforce and collect the same. 

Said amendment to Vesting Order No. 7874 was filed with 
and published in the Federal Register (13 F.R. 1180). A 
certified copy thereof is attached hereto as Exhibit I and by 
this reference is incorporated herein. 

Admit that pursuant to said Vesting Order No. 7874 and 
said amendment to Vesting Order No. 7874 the predecessor 
of the defendant J. Howard McGrath, Attorney General, as 
successor to the Alien Property Custodian, was paid the 
sum of One Hundred Eight Thousand, Seven Hundred Fifty 
Dollars ($108,750.00). 

Admit that the said sum is on deposit with defendant 
Georgia Neese Clark, Treasurer of the United States, in an 
account in the United States Treasury, in the name of the 
defendant McGrath, as successor to the Alien Property 
Custodian. 
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Admit that the action purports to be brought against the 
defendant Clark, as Treasurer, under Section 9(a) of the 
Trading with the Enemy Act. 

7. Deny the allegations of Paragraph 7. 

8. Admit that the aforementioned sum of money was 
seized, vested and is being held without the consent of the 
plaintiff. 

9. A dmi t that on or about June 2,1948, the plaintiff filed 
with the predecessor of the defendant J. Howard McGrath, 
Attorney General, as successor to the Alien Property Custo¬ 
dian, a document under oath, in the form required by the 
predecessor of the defendant J. Howard McGrath, entitled 
4 ‘Notice of Claim for Return of Property”, with respect to 
$108,750.00, vested by Vesting Order No. 7874, as amended. 

10. Deny the allegations of Paragraph 10. 

80 First Separate Defense 

1. Upon information and belief, the defendants allege 
that between about 1928, the exact date being unknown to 
the defendants, and the surrender of Germany in 1945, and 
thereafter to a time unknown to the defendants, the plaintiff 
engaged in and participated in a conspiracy or common plan, 
which had been in existence since about 1920, with I. G. 
Farben, Ed. Greutert et Cie., Basle, Switzerland (and its 
successor firm, H. Sturzenegger et Cie.), and others 
unknown to the plaintiff. Among the co-conspirators were 
the subsidiary, predecessor and controlled companies of 
the plaintiff, of I. G. Farben, of H. Sturzenegger et Cie., and 
the officers, directors, stockholders, agents, and representa¬ 
tives of the co-conspirators. The ultimate purpose and 
objective of said conspiracy or common plan was to conceal, 
camouflage and cloak the ownership, control, and domina¬ 
tion by I. G. Farben of properties and interests in many 
countries of the world, including the United States, other 
than Germany. Among the various purposes and objectives 
of the said conspiracy were to assist I. G. Farben: 

(a) To escape, avoid, or evade the tax laws of the 
German government; 
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(b) To escape, avoid or evade the tax laws, the laws 
aimed at foreign-owned property and other laws of the 
countries in which said properties and interests were 
located; 

(c) To create and maintain reserves of properties 
and interests which could be realized in non-German, 
sound currencies; 

(d) To avoid the effect of anti-German and anti- 
foreign sentiments, including boycotts of German and 
foreign-made goods, in the countries in which said 
properties and interests were located; 

(e) To conceal, camouflage and cloak the ownership, 
control and domination by I. G. Farben of properties 
and interests located in countries, including the United 
States, other than Germany, in order to avoid seizure 
and confiscation in the event of war between such 
countries and Germany. 

81 In the purposes and objectives stated under (d) 

and (e) above, the named conspirators conspired 
with the government of the German Reich. 

2. To effectuate the said conspiracy or common plan, the 
named conspirators and others, deceased and unknown to 
the defendants, used divers plans, means, methods, acts and 
devices, including but not limited to, the following: 

(a) Caused the plaintiff to be organized in the year 
1928; 

(b) Caused blocks of stock in the plaintiff to be 
issued to, transferred among, and held by corporations, 
partnerships, consortia and individuals owned, con¬ 
trolled or dominated by I. G. Farben; 

(c) Caused General Aniline & Film Corporation 
(originally known as American L G. Chemical Cor¬ 
poration) to be organized in the year 1929; 

(d) Thereafter caused blocks of the stock of the 
General Aniline & Film Corporation to be issued to, 
transferred among, and held by corporations, partner- 
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ships, consortia and individuals owned, controlled or 
dominated by I. G. Farben; 

(e) Caused corporations to be organized and stock 
to be issued to, transferred among, and held by the 
co-conspirators and others; caused the management, 
control and operation of corporations and partnerships 
to be entrusted to agents, representatives and asso¬ 
ciates of I. G. Farben and others responsible and loyal 
to I. G. Farben; caused, for these purposes, agreements 
to be made by and between the co-conspirators; caused 
loans and options to be given and taken with respect 
to the purchase and sale of stock, stock certificates 
to be secreted, applications to be made and favorably 
acted upon by the government of the German Reich; 
at various times unknown to the defendants and in 
details unknown to the defendants; 

82 (f) Caused to be executed agreements and 

contracts affecting subsidiary, associate and 
independent corporations, partnerships, associations 
and individuals, with respect to sales, patents, patent 
licenses, technical experience, know-how and other mat¬ 
ters for the purpose of retaining, holding and exercising 
control and domination by I. G. Farben of such sub¬ 
sidiary, associate and independent corporations, part¬ 
nerships, associations and individuals, at various times 
unknown to the defendants and in details unknown to 
the defendants; 

(g) Held meetings and discussions in Germany, Swit¬ 
zerland, the United States and other places unknown 
to the defendants, at various times unknown to the 
defendants and in details unknown to the defendants. 

3. By reason of the foregoing, the plaintiff and the prop¬ 
erty claimed by the plaintiff are enemy and enemy tainted, 
and, therefore, the plaintiff has no standing to institute or 
maintain this action. 

• ••••••• 


31 


Filed April 13, 1950 

130 UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


SociETE Internationale Pour Participations ' 
Industrtellbs et Commerciat.es S.A., 

Etc. (I. G. Chemie), 

Plaintiff, 

v. 

J. Howard McGrath, et al.. 

Defendants, 

Remington Rand, Inc., I Civil Action 

Intervenor Plaintiff , ^°* 4360-48 

Eric G. Kaufman and Aenni C. Kaufman, 
individully and as general guardians of the 
persons and property of Emil Gert Kauf¬ 
man and Ruth Mirjam Kaufman, and on 
behalf of all persons similarly situated, 

Applicants for Intervention. ^ 

Affidavit 

District of Columbia, ss : 

Archer Henrick, being duly sworn, deposes and says: 

I am the Records Officer of the Office of Alien Property, 
Department of Justice. As such Records Officer I have 
custody of the files of the Office of Alien Property, Depart¬ 
ment of Justice, including the files containing notices of 
claims filed with respect to vested property; that I have 
caused a diligent search to be made of the files of the Office 
of Alien Property, Department of Justice, for notices of 
claims filed by or on behalf of any claimants on the ground 
that claimants are or were stockholders of Societe Interna¬ 
tionale Pour Participations Industrielles et Commerciales 
S.A., formerly named Internationale Gesellschaft Fur 
Chemische Untemehmungen A. G. (L G. Chemie), a cor¬ 
poration of Basle, Switzerland; and that as of this date 
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131 the only such claims filed with the Office of Alien 
Property, Department of Justice, are as follows: 

No. 3741—Steven van Wezel, filed April 4, 1945, for 
General Aniline & Film Corporation stock 
equivalent to the value of 15 shares of I. G. 
Chemie. 

No. 18127—Paul Lowenstein, filed August 27,1947, for 
$4520 against I. G. Farbenindustrie for 
proceeds of forced sale including shares 
of I. G. Chemie, Basle, valued at sfrs. 
4500.00. 

No. 36736—Eric G. Kaufman and Aenni C. Kaufman 
and two minor children, filed June 15,1948, 
as owners of 84 shares of I. G. Chemie for 
a proportionate share of stock of General 
Aniline & Film Corporation. 

No. 501—General Aniline & Film Corporation, filed 

March 18,1943, for $12,193,190.98 as owner 
of approximately 36.2% of the total paid-in 
common stock of I. G. Chemie. 

All claims filed with the Office of Alien Property are open 

to public inspection. 

Dated: April 11,1950. 

Archer Henrick. 

Sworn to before me this 11th day of April, 1950. 

John C. Hell, 

Notary Public. 

My commission expires the 30th day of Nov., 1951. 

• ••••••• 


33 


Filed May 24,1950 

147 IN THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


Societe Internationale Pour Participations 
Industrielles et Commerciales, S.A., ETC., 

Plaintiff , 


vs. 

J. Howard McGrath, et al.. 

Defendants , 

Eric G. Kaufman and Aenni C. Kaufman, 
individually and as general guardians of 
the persons and property of Emil Gert 
Kaufman and Ruth Mirjam Kaufman, and 
on behalf of all persons similarly situated, 

Applicants for Intervention. 

Memorandum Opinion 


l Civil Action 
No. 4360-48 


The present motion, filed by Eric G. Kaufman and Aenni 
C. Kaufman, seeks authority of the Court to intervene in 
these proceedings. These petitioners base their claim for 
intervention upon the fact that they are the owners of 86 
shares of the capital stock of the plaintiff herein. Their 
status, according to their motion, is that they are not ene¬ 
mies, enemy nationals, allies of enemies or nationals of 
allies of enemies within the meaning of the “Trading With 
The Enemy Act ’ \ The petitioners claim that they desire 
to intervene not only on their own behalf but on behalf 
of all other persons similarly situated; i.e., stockholders 
of the plaintiff who, like the movants, are not now and have 
not been since December 6, 1941, enemies, etc. within the 
meaning of the “Trading With The Enemy Act”. 

A few days prior to the filing of their present motion, 
these same petitioners filed in the Southern District of New 
York a complaint against J. Howard McGrath, Attorney 
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General of the United States. In that complaint, peti¬ 
tioners, as owners of 86 shares of the capital stock of the 
plaintiff in the present action seek, under Section 9 of the 
“Trading With The Enemy Act” (50 USCA 9), to obtain 
a judicial declaration that they are entitled to the owner¬ 
ship, possession and enjoyment of their proportionate 
148 share of the property and funds seized by the Alien 
Property Custodian from the plaintiff in the current 
action. No decision has yet been rendered in the case pend¬ 
ing in the Southern District of New York. 

Both the plaintiff and the defendant oppose the motion 
of the petitioners for leave to intervene herein and the 
matter has been argued fully by counsel for the petitioners, 
as well as counsel for the plaintiff and the defendant. 

There is a general practice in this and other Federal 
Courts to take a liberal view towards motions to intervene, 
upon the apparent assumption that no substantial harm 
results from the granting of such motions. It is apparently 
felt that if the intervenor does not have a substantial right 
or interest in the proceedings, the ultimate disposition of 
the case will eliminate him without injury to the principal 
parties. This Court feels, however, that petitions or 
motions to intervene should be carefully scrutinized and 
granted only in cases in which there is either a legal right 
to intervene or in cases in which the motion definitely 
establishes that the petitioner has some interest or right 
which will not be adequately protected or enforced unless 
intervention is granted. 

In the present proceeding the Court has carefully studied 
the nature and status of the substantive case, not only as 
between the present plaintiff and defendant, but also insofar 
as it relates to the interests of the petitioners as stock¬ 
holders in the plaintiff corporation. The memoranda of 
points and authorities, as well as counsels’ arguments, 
devote considerable attention to the question of whether 
the parties seek to intervene in a representative or in a 
derivative capacity. Counsel have argued as to the appli¬ 
cability or non-applicability, depending upon their view- 
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points, of Rules 23 and 24 of the Federal Rules of Civil 
Procedure. 

From all of the data and authorities cited to the Court, 
it is the Court’s conclusion that the facts appear to estab¬ 
lish that the petitioners’ action is definitely upon a repre¬ 
sentative basis. Assuming that this conclusion is 
149 correct, the Court rules that the petitioners have 
failed to establish their status in a representative 
capacity to intervene in this action. Appraising the plead¬ 
ings and argument from a different viewpoint and assuming 
for the purpose of analysis that the petitioners seek to inter¬ 
vene upon a derivative basis, the Court finds that they are 
without legal status in this regard and not entitled to 
intervene. 

The Court concludes that whether the petitioners predi¬ 
cate their motion to intervene either upon a representative 
or a derivative foundation, they are without proper status 
in either category to support their petition and, accordingly, 
the Motion to Intervene is denied. 

Counsel will present appropriate Order. 

Edward A. Tamm, 
Judge. 

Dated: May24,1950. 

• ••••••a 
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151 IN THE UNITED STATES DISTRICT COURT FOR TEE 

DISTRICT OF COLUMBIA 


Societe Internationale Pour Participations' 
Industrielles et Commerciales, S. A., Etc. 

Plaintiff 

v. 

J. Howard McGrath, et al., 

Defendants 

Remington Rand, Inc., I Civil Action 

Intervenor f No. 4360-48 

Eric G. Kaufman and Aenni C. Kaufman, 
individually and as general guardians of 
the persons and property of Emil Gert 
Kaufman and Ruth Mirjam Kaufman, and 
on behalf of all persons similarly situated 

Applicants for Intervention 


Filed, May 26,1950 
Stipulation 

It is hereby stipulated among the parties hereto that the 
benefits of settlement in this action shall be held by the 
corporation under the control of this Court for the benefit 
of its non-enemy stockholders as determined by this Court, 
after satisfaction of any corporate debts attributable 
thereto. 

Dated at Washington, D. C., May 23rd, 1950. 


Attorney for Plaintiff 


Attorney for Defendants 

William Radner, 

Attorney for Applicants for 
Intervention 
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152 IN THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


Societe Internationale Pour Participations' 
Industrielles et Commerciales, S. A., Etc., 

Plaintiff 

v. 

J. Howard McGrath, et al., 

Defendants 

Remington Rand, Inc., I Civil Action 

Intervenor No. 4360-48 

Eric G. Kaufman and Aenni C. Kaufman, 
individually and as general guardians of 
the persons and property of Emil Gert 
Kaufman and Ruth Mirjam Kaufman, and 
on behalf of all persons similarly situated 

Applicants for Intervention 


Filed, May 26,1950 
Stipulation 

It is hereby stipulated among the parties hereto that the 
defendants herein may sell at public sale at any time the 
stock of General Aniline & Film Corporation without regard 
to the provisions of the Trading with the Enemy Act and 
that the proceeds of the sale shall instead be subject to the 
disposition of this action. 

Dated at Washington, D. C., May 23rd, 1950. 


Attorney for Plaintiff 


Attorney for Defendants 

William Radner, 

Attorneys for Applicants for 
Intervention 
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153 UNITED STATES DISRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


Societe Internationale Pour Participations" 
Industrielles et Commerciales, S. A., Etc. 
(I. G. Chemie), 

Plaintiff 

v. 


J. Howard McGrath, et al., 
Remington Rand, Inc., 


Defendants 

Intervenor 


L Civil Action 
f No. 4360-48 


Eric G. Kaufman and Aenni C. Kaufman, 
individually and as general guardians of 
the persons and property of Emil Gert 
Kaufman and Ruth Merjam Kaufman, and 
on behalf of all stockholders of plaintiff 
similarly situated 


Applicants for Intervention J 


Filed, June 5,1950 

Consolidated Motion for Rehearing- and to Alter or Amend 
Judgment Denying Motion for Leave to Intervene. 

The applicants for intervention herein move the Court 
in the alternative as follows: 

1. To vacate the judgment denying applicants’ Motion 
for Leave to Intervene entered May 26, 1950, and for 
rehearing of such Motion on the grounds that: 

(a) Neither in their opposing memoranda, affidavit nor 
oral argument, indeed nowhere in the proceedings thus far 
upon the Motion to Intervene have either plaintiff or defend¬ 
ants in any way challenged or questioned applicants’ alle¬ 
gations that the settlement proposed will be for a sum far 
below the full and fair value of the properties involved and 
will be effected in such manner as to benefit enemy stock¬ 
holders of plaintiff at the expense of non-enemy stock- 
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holders. These allegations have always been and are a 
principal basis of applicants’ complaint herein, and 
154 any denial of an opportunity to establish them would 
be a grave injustice to applicants and other non¬ 
enemy stockholders, under the Trading With the Enemy 
Act. 

(b) The Court was in error in holding that applicants 
herein do not have “proper status” to present their claims 
in intervention in any capacity, because (1) applicants were 
stockholders of plaintiff at the time of all transactions 
complained of by them, (2) the action complained of 
impaired the rights of plaintiff and applicants under the 
Trading With the Enemy Act admitting, for the purpose 
of applicants’ motion, the validity of the claims made, and 
(3) with respect to the claim of illegal settlement, the inter¬ 
ests of applicants are so vitally affected that without regard 
to the question whether the intervention is representative, 
derivative, or otherwise, the applicants have “proper 
status” to assert and have the opportunity to establish the 
illegality claimed. 

(c) The argument of defendants, adopted by plaintiff, 
that a stockholder’s intervention can not be derivative 
unless for the benefit of all stockholders of the corporation 
was first made in a memorandum served at about 4 P.M. 
the day before the argument on the said motion. Applicants 
had insufficient opportunity to obtain reference to the 
numerous cases holding to the contrary, and the argument 
of defendants may have weighed heavily with the Court. 
Some of the leading cases so holding are as follows: Brown 
v. Be Young, 167 Ill. 549, 47 N.E. 863 (1897); Matthews v. 
Headley Chocolate Co 130 Md. 523, 100 Atl. 645 (1917); 
Backus v. Finkelstein, 23 F. (2d) 357 (D. Minn. 1927), app. 
dismissed, 31 F. (2d) 1011 (CCA 8th, 1929); Joyce v. 
Cong don, 114 Wash. 239, 195 P. 29 (1921). 

(d) From the Court’s Memorandum Opinion in the above 
entitled matter, it would appear that the Court relied in 
some measure upon the pendency in the United States 
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District Court for the Southern District of New York of an 
action brought by intervenors Kaufman solely in their own 
behalf as individuals and in neither a derivative nor a repre¬ 
sentative capacity against one of the defendants herein to 
recover a proportionate share of the properties of 
155 plaintiff corporation vested under the Trading With 
the Enemy Act. It would appear that in so doing the 
Court has failed to give proper consideration to the affidavit 
of plaintiff in the said action in the Southern District of New 
York -which was filed in this proceeding to the effect that 
the sole purpose of said action in the Southern District of 
New York was to toll the statute of limitations in the event 
it should be ultimately determined in the principal action 
herein that the right to recover under Section 9(a) of the 
Trading With the Enemy Act is not that of the corporation 
but rather of its stockholders. Moreover, the Court has 
apparently failed to consider in that connection that it is 
the position of plaintiff and defendants in the principal 
action that the sole right to recover the properties here 
involved under the provisions of the Trading With the 
Enemy Act is in the plaintiff corporation. 

(e) From the Court’s Memorandum Opinion in the above 
entitled matter dated May 24,1950, it would appear that the 
Court has not considered the applicability of Rule 24(a)(3) 
F.R.C.P., which permits intervention as of right “when the 
applicant is so situated as to be adversely affected by a 
distribution or other disposition of property which is . . . 
subject to the control or disposition of the court. .and 
which was relied upon by applicants equally with Rule 
24(a)(2) F.R.C.P. 

2. To alter or amend the judgment entered May 26, 1950 
so as to grant applicants leave to file the Amended Motion 
for Leave to Intervene and Amended Proposed Complaint 
attached hereto, on the grounds that: 

(a) It is not the purpose of the Federal Rules of Civil 
Procedure, as a general rule, to foreclose litigants such as 
applicants herein in the pleading stages of a case without 
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leave to amend, particularly where, as here, the principal 
action is not yet at issue and no substantial injury or incon¬ 
venience will be done to the other parties to the action. On 
the other hand, the grave injustice that may be done to 
applicants and other non-enemy stockholders of plaintiff 
by foreclosing them from establishing the claims asserted in 
the attached Amended Proposed Complaint has been 
156 shown above and is otherwise obvious. In any event, 
applicants are entitled as a matter of right to file 
the Amended Motion for Leave to Intervene, since no 
responsive pleading has as yet been filed. 

(b) To the extent that the Memorandum Opinion in this 
matter relied upon the failure of the original proposed 
complaint to make the allegation required for an original 
derivative action by the provisions of Rule 23 F.R.C.P., 
the first and second counts of the Amended Proposed Com¬ 
plaint contain those allegations in paragraphs 13 and 9, 
respectively. Applicants consider these allegations to be 
wholly superfluous on intervention under the provisions of 
Rule 24(a). Nevertheless, since an issue thereon was raised 
by plaintiff and defendants which does not go to the merits 
of applicants’ claim, and since the facts are such that the 
necessary allegations can with all propriety be made by 
applicants, and since it appears that reference to Rule 23 
is made in the Memorandum Opinion in this matter, appli¬ 
cants have complied with the requirements of Rule 23, with¬ 
out thereby waiving their right to assert the inapplicability 
of that rule. 

(c) The Amended Proposed Complaint consists of three 
counts, the first and second counts being derivative 
and the third count being brought without regard to whether 
the nature of the claim is derivative, representative, or 
otherwise. The allegations and prayer of the original pro¬ 
posed complaint upon which plaintiff and defendants relied 
in arguing the applicants ’ failure to state a derivative action 
have been eliminated, and the Amended Proposed Com¬ 
plaint contains allegations sufficient to indicate unequi- 
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vocally—as indeed we believe did the allegations of the 
original complaint—that the claims therein asserted are on 
behalf of the corporation and for the benefit of the cor¬ 
poration insofar as it is entitled to the return of any prop¬ 
erty under the Trading With the Enemy Act. The first and 
second counts of the proposed complaint are based upon 
the law that an action, whether in intervention or otherwise, 
is no less derivative because certain shareholders of the 
corporation are ineligible in equity to share in the benefits 
thereof. The first count alleges a claim on behalf of the 
plaintiff corporation which the management of the corpora¬ 
tion refuses to make. The second count alleges on behalf of 
the corporation that its management is about to 
157 consummate an unlawful settlement at less than the 
full and fair value of the claim involved and to the 
detriment of the corporation, because of a conflict of inter- 
. est as between the management and substantial segments 
of the corporation’s stockholders. The third count is 
intended to point up the fact that without regard to the 
question as to the derivative or representative nature of the 
relief requested, applicants for intervention and other stock¬ 
holders similarly situated will be irreparably injured by 
an impending illegal settlement between plaintiff and 
defendants herein and have no adequate remedy to redress 
such injury except by intervention in the principal action 
in this Court. 

Although it is the position of applicants herein that these 
claims were inherent in its original proposed complaint, 
they have been separated and expanded in the light of the 
Memorandum Opinion of this Court above referred to in 
order to make it clearer that applicants are entitled as a 
matter of right to intervene herein. Particularly, the pro¬ 
posed pleading has been expanded to state specifically the 
reasons why applicants’ interests are inadequately repre- 
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sented by the parties in the main action and especially the 
management of the plaintiff herein. 

Welliam Radner 
Tower Building 
Washington 5, D. C. 

Odell Kominers 
Tower Building 
Washington 5, D. C. 

Henry 0. Fischer 
Dupont Circle Building 
Washington 6, D. C. 

Attorneys for Applicants for 
Intervention. 

Graubard and Moskovitz 
115 Broadway 
New York 6, New York 

Of Counsel 
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158 IN THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


Societe Internationale Pour Participations " 
Industrielles et Commerciales, S.A., Etc., 

Plaintiff 

v. 


J. Howard McGrath, et al., 
Remington Rand, Inc., 


Defendants 

Intervener 


Eric G. Kaufman and Aenni C. Kaufman, 
individually and as general guardians of 
the persons and property of Emil Gert 
Kaufman and Ruth Mirjam Kaufman, and 
on behalf of all stockholders of the plaintiff 
similarly situated, 


Civil Action 
No. 4360-48 


802 West 190th Street 
New York 33, New York 

Applicants for Intervention 


Amended Motion for Leave to Intervene 

Eric G. Kaufman and Aenni C. Kaufman, hereinafter 
referred to as “applicants”, move for leave to intervene as 
plaintiffs in this action, on their own behalf and on behalf 
of all stockholders of the plaintiff similarly situated, on the 
grounds that (1) applicants have a substantial interest in 
the subject matter of this action, the representation of their 
interest by the present parties to this action is inadequate, 
and applicants will be bound by a judgment in the action, 
and (2) applicants may be adversely affected by a distribu¬ 
tion or other disposition of property subject to the control 
or disposition of the Court in this action. In support of this 
motion applicants represent as follows: 
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159 1. Applicants, individually and as general guar¬ 

dians of the persons and property of Emil Gert Kauf¬ 
man and Ruth Mirjam Kaufman, are and at all times men¬ 
tioned herein have been the sole and beneficial owners for 
value, of 86 shares of the capital stock of the plaintiff 
herein. Applicants are not now, and have not been at any 
time since December 6, 1941, enemies, enemy nationals, 
allies of enemies, nationals of allies of enemies, nationals 
of a designated enemy country, or nationals of Germany or 
Japan within the meaning of the Trading With the Enemy 
Act, as amended, and are not now and have not been since 
December 6, 1941, directly or indirectly controlled by or 
affiliated with I. G. Farbenindustrie, A.G., or any other 
enemy of the United States or national of Germany or 
Japan, all as more fully set forth in the first count of the 
verified pleading attached hereto. 

2. On and prior to February 16, 1942, plaintiff was the 
owner of approximately 93 per cent of the capital stock of 
General Aniline & Film Corporation, a Delaware corpora¬ 
tion, and certain other property in the United States which 
stock and property were vested by defendants’ predecessors 
upon the finding that such property was beneficially owned 
or controlled by I. G. Farbenindustrie, A.G., an enemy of the 
United States,- and defendants now hold the property so 
vested and other property subsequently received as divi¬ 
dends on the stock of General Aniline & Film Corporation, 
all as more fully set out in the first count of the verified 
pleading attached hereto. 

3. The present action was brought by plaintiff corpora¬ 
tion pursuant to Section 9(a) of the Trading With the 
Enemy Act, as amended, and the Fifth Amendment to the 
Constitution of the United States, to compel a return of the 
stock of General Aniline & Film Corporation, property dis¬ 
tributed to defendants’ predecessors as dividends on such 
stock, and other property of plaintiff so vested. 

4. Applicants will be bound by the judgment in this action 
and will be adversely affected by a distribution or other 
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158 IN THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


Societe Internationale Pour Participations " 
Industrielles et Commercialese S.A., Etc., 

Plaintiff 

v. 


J. Howard McGrath, et al., 
Remington Rand, Inc., 


Defendants 

Intervenor 


Eric G. Kaufman and Aenni C. Kaufman, 
individually and as general guardians of 
the persons and property of Emil Gert 
Kaufman and Ruth Mirjam Kaufman, and 
on behalf of all stockholders of the plaintiff 
similarly situated, 


Civil Action 
rNo. 4360-48 


802 West 190th Street 
New York 33, New York 

Applicants for Intervention 


Amended Motion for Leave to Intervene 

Eric G. Kaufman and Aenni C. Kaufman, hereinafter 
referred to as “applicants’’, move for leave to intervene as 
plaintiffs in this action, on their own behalf and on behalf 
of all stockholders of the plaintiff similarly situated, on the 
grounds that (1) applicants have a substantial interest in 
the subject matter of this action, the representation of their 
interest by the present parties to this action is inadequate, 
and applicants will be bound by a judgment in the action, 
and (2) applicants may be adversely affected by a distribu¬ 
tion or other disposition of property subject to the control 
or disposition of the Court in this action. In support of this 
motion applicants represent as follows: 
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159 1. Applicants, individually and as general guar¬ 

dians of the persons and property of Emil G-ert Kauf¬ 
man and Ruth Mirjam Kaufman, are and at all times men¬ 
tioned herein have been the sole and beneficial owners for 
value, of 86 shares of the capital stock of the plaintiff 
herein. Applicants are not now, and have not been at any 
time since December 6, 1941, enemies, enemy nationals, 
allies of enemies, nationals of allies of enemies, nationals 
of a designated enemy country, or nationals of Germany or 
Japan within the meaning of the Trading With the Enemy 
Act, as amended, and are not now and have not been since 
December 6, 1941, directly or indirectly controlled by or 
affiliated with I. G. Farbenindustrie, A.G., or any other 
enemy of the United States or national of Germany or 
Japan, all as more fully set forth in the first count of the 
verified pleading attached hereto. 

2. On and prior to February 16, 1942, plaintiff was the 
owner of approximately 93 per cent of the capital stock of 
General Aniline & Film Corporation, a Delaware corpora¬ 
tion, and certain other property in the United States which 
stock and property were vested by defendants’ predecessors 
upon the finding that such property was beneficially owned 
or controlled by I. G. Farbenindustrie, A.G., an enemy of the 
United States,-and defendants now hold the property so 
vested and other property subsequently received as divi¬ 
dends on the stock of General Aniline & Film Corporation, 
all as more fully set out in the first count of the verified 
pleading attached hereto. 

3. The present action was brought by plaintiff corpora¬ 
tion pursuant to Section 9(a) of the Trading With the 
Enemy Act, as amended, and the Fifth Amendment to the 
Constitution of the United States, to compel a return of the 
stock of General Aniline & Film Corporation, property dis¬ 
tributed to defendants’ predecessors as dividends on such 
stock, and other property of plaintiff so vested. 

4. Applicants will be bound by the judgment in this action 
and will be adversely affected by a distribution or other 
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disposition of property in the custody or subject to the con¬ 
trol or disposition of the Court in this action, if such dis¬ 
tribution or disposition is made without consideration of 
applicants’ interest therein. 

160 5. The interests of the applicants are not ade¬ 

quately represented by any of the present parties to 
this action for the reasons set forth in full in the verified 
proposed pleading attached hereto. 

6. Applicants present this application for intervention 
and proposed verified complaint attached hereto on behalf 
of the corporation in a derivative capacity, on their own 
behalf, and on behalf of all other stockholders of plaintiff 
similarly situated, in the first and second counts of said 
pleading, and on their own behalf and on behalf of said 
stockholders without regard to whether the nature of the 
claim is derivative, representative or otherwise, in the third 
count of said pleading. The interests of plaintiff and of 
such other stockholders are not adequately represented in 
this action for the reasons set forth in full in said proposed 
pleading, and will not be unless applicants are permitted 
to intervene herein. 

William Radneb 
Tower Building 
Washington 5, D. C. 

Odell Kominebs 
Tower Building 
Washington 5, D. C. 

Henby G. Fischeb 
Dupont Circle Building 
Washington 6, D. C. 

Attorneys for Applicants for 
Intervention 

Gbaubabd and Moskovitz 
115 Broadway 
New York 6, New York 
Of Counsel 
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161 IN THE UNITED STATES DISTRICT COUET POE THE 

DISTRICT OF COLUMBIA 


Societe Internationale Pour Participations' 
Industrielles et Commercialese S.A., etc., 

Plaintiff 

v. 


J. Howard McGrath, et al.. 
Remington Rand, Inc., 


Defendants 
Intervenor 

Eric G. Kaufman and Aenni C. Kaufman, 
individually and as general guardians of 
the persons and property of Emil Gert 
Kaufman and Ruth Mir,tam Kaufman, and 
on behalf of all stockholders of plaintiff 
corporation similarly situated 

802 West 190th Street 

New York, New York 

Intervenors 


Civil Action 
No. 436048 


Amended Complaint in Intervention by Intervenors as 
Stockholders of Plaintiff Corporation to Assert a Claim 
of Plaintiff in a Derivative Capacity and to Prevent an 
Impending Settlement which Is Illegal under the Trad¬ 
ing with the Enemy Act. 

Intervenors above named, by leave of Court first had and 
obtained, file this, their complaint in intervention, for them¬ 
selves and on behalf of all stockholders of plaintiff similarly 
situated, against the above named defendants, and say: 

First Count 

1. The principal action and the action set forth in this 
complaint in intervention arise under the Fifth Amendment 
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to the Constitution of the United States and the Trading 
With the Enemy Act of October 6,1916, as amended (U.S.C. 
Title 50, Appendix, Secs. 1-38). 

2. Intervenors are residents of the City, County and State 
of New York and are now and have been at all times since 
December 6, 1941, non-enemies. The term “enemy” as 
used in this complaint means enemies, enemy nationals, 
allies of enemies, nationals of allies of enemies, nationals 

of a designated enemy country, or nationals of Ger- 
162 many or Japan, within the meaning of the Trading 

With the Enemy Act, as amended, and corporations 
or other persons directly or indirectly owned or controlled 
by or affiliated with an “enemy”, and the term “non¬ 
enemy” means the absence of such status. 

3. Plaintiff is a corporation organized under the laws 
of the Confederation of Switzerland and has its principal 
office at Basle, Switzerland. Upon information and belief, 
plaintiff is and always has been a citizen of Switzerland, 
and has no principal office, place of business, or agent in 
the United States. Plaintiff is not now and has not been 
at any time since December 6, 1941, an enemy, at least to 
the extent that the plaintiff represents non-enemy interests, 
that is to say, at least to the extent plaintiff has been, since 
December 6,1941, and is now owned by non-enemies. 

4. On and prior to February 16, 1942, plaintiff was the 
owner of approximately 93 per cent of the capital stock 
of General Aniline & Film Corporation, a Delaware cor¬ 
poration, and of certain other property within the United 
States. On' or about February 16, 1942, April 24, 1942, 
February 15, 1943, June 24, 1946, June 26, 1946, October 
14, 1946 and February 16, 1948, defendants’ predecessors 
issued certain vesting orders seizing the aforesaid property 
upon the finding that said property was beneficially owned 
or controlled by I. G. Farbenindustrie, A.G., an enemy of 
the United States. By reason of Executive Order No. 
9788, effective October 15, 1946, predecessors of defendant 
McGrath received said stock and other property, including 
a substantial portion of the capital stock of plaintiff paid 
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as dividends on the stock of General Aniline & Film Corpora¬ 
tion, and defendants now hold same, as more particularly 
alleged in the original complaint herein and as admitted 
in the answer of the defendants herein. The vested stock 
of General Aniline & Film Corporation has been valued, 
since the institution of the principal action, by plaintiff as 
in excess of $100,000,000, and by defendants variously as 
from $50,000,000 to in excess of $100,000,000. 

5. Upon information and belief, plaintiff, within the time 
limited by law, filed claims with the Alien Property Custo¬ 
dian or predecessors of the defendant McGrath, or both, 
pursuant to the provisions of the Trading With the Enemy 

Act and after their denial filed the principal action 
163 pursuant to Section 9(a) of the said Act and within 

the time limited by law. The theory of the complaint 
in the principal action is substantially identical with that 
advanced by the plaintiff in Uebersee Finanz-Korp. v. 
United States, 332 U.S. 480, and appears to have been pat¬ 
terned on that complaint. In essence, the complaint in the 
principal action alleges plaintiff is entitled to the return of 
all the property therein described because plaintiff at the 
time of vesting was a non-enemy entity. Although the com¬ 
plaint was filed October 21,1948, the principal action is still 
not at issue. Defendants ' amended answer (including coun¬ 
terclaims) was filed January 26, 1950, and plaintiff has not 
yet answered the counterclaims. While much time has been 
spent taking depositions, no pre-trial conference has yet 
been held concerning the issues of the principal action. 
Upon information and belief, the law of Switzerland would 
require plaintiff, upon receipt of any recovery of property 
or money in the principal action, by order of court, settle¬ 
ment or otherwise, to apply such recovery equally for the 
benefit of all its stockholders, without regard to their status 
as enemies or non-enemies and without regard to the policy 
of the United States as expressed in the Trading With the 
Enemy Act. 

6. Intervenors herein allege on behalf of plaintiff that 
plaintiff is, under the Trading With the Enemy Act, entitled 
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to the return of that portion of the properties in issue 
herein, or of the proceeds of its sale at full and fair value, 
which is proportionate to the interests in plaintiff held by 
non-enemies, without regard to the disposition of any other 
portion of such properties, or the proceeds of any sale 
thereof, which defendants herein may be permitted to make 
under the provisions of the Trading With the Enemy Act 
or otherwise, such portion of the properties or the proceeds 
thereof to be returned to plaintiff for all proper corporate 
purposes, only excluding from the benefits thereof all inter¬ 
ests ineligible to participate therein under the Trading 
With the Enemy Act 

7. Intervenors Kaufman, individually and as general 
guardians of the persons and property of Emil Gert Kauf¬ 
man and Ruth Mirjam Kaufman, are, and at all times since 
December 6, 1941 and prior to the vesting orders referred 
to in paragraph 4 hereof have been, the sole and beneficial 

owners for value of eighty-six (86) shares of the 
164 capital stock of plaintiff having a current market 

value of about $15,000 and having a substantially 
greater value if plaintiff’s legal rights as herein stated are 
recognized. Upon information and belief, the non-enemy 
stockholders of plaintiff are, and at all times since December 
6,1941 and prior to the vesting orders referred to in para¬ 
graph 4 hereof have been, the sole and beneficial owners of 
not less than one-third of the outstanding stock of plaintiff, 
putting aside the stock presently in the hands of defendants 
herein, and formerly held by General Aniline & Film Cor¬ 
poration. The intervenors and other non-enemy stock¬ 
holders of plaintiff are all eligible under the Trading With 
the Enemy Act to participate in the benefits of the return 
to plaintiff of any of the property involved in this 
proceeding. 

8. Plaintiff has not made in the principal action the claim 
described in paragraph 6 above, and, on information and 
belief, plaintiff will not assert that or any similar claim 
in said action. On information and belief it is further 
alleged that in an effort to avoid the necessity of asserting 
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and pressing such claim, the ultimate determination of 
•which may involve consideration of conflicting interests 
within plaintiff corporation, plaintiff proposes to settle the 
principal action on a lump-sum basis without regard to the 
merits of such claim and the conflicts within the corpora¬ 
tion arising therefrom, all as more fully appears from the 
second count hereof. 

9. Plaintiff, the intervenors and other non-enemy stock¬ 
holders of plaintiff are not adequately represented by the 
management of plaintiff which controls and is conducting 
the principal action, because of the conflicting interests 
within plaintiff and the embarrassment of the present cor¬ 
porate management arising from the question whether it 
is enemy or non-enemy controlled. More specifically: 

(a) It appears of record in the principal action that 
approximately 10.9 per cent of the shareholders of 
plaintiff were nationals of Germany, and therefore 
enemies, at the time the properties involved were 
vested. The assertion of the claim set forth in para¬ 
graph 6 involves the necessary consideration of exclud¬ 
ing enemies from participation in the ultimate benefits 

of such claim. In view of the conflicting interests 
165 within the plaintiff corporation, its management, 
which has a legal obligation to speak for plain¬ 
tiff's enemy and non-enemy stockholders alike, is not 
qualified to raise and present issues which directly or 
indirectly result in disqualification of some of the stock¬ 
holders of the corporation from participating in the 
benefits thereof. 

(b) Upon information and belief, approximately 39 
per cent of the voting stock of plaintiff was owned at 
the time the properties involved were vested and is still 
owned by a group of shareholders hereinafter referred 
to as the Sturzenegger Group. Upon information and 
belief, this Group has working control of the corpora¬ 
tion and is responsible for the selection of its manage¬ 
ment. The United States Government, through the 
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Department of Justice, has asserted in this proceeding 
that plaintiff is a cloak for I. G. Farbenindustrie, the 
giant German chemical combine, because of I. G. Far¬ 
benindustrie’s domination of the Sturzenegger Group. 
It is further asserted of record in the principal action 
by counsel for defendants that the Sturzenegger Group 
“owns and is I. G. Chemie”; that “It is our position, 
furthermore, that the private banking firm of G. Stur¬ 
zenegger has been the dominant controller of this 
plaintiff for the purposes of I. G. Farben”; that “Stur¬ 
zenegger is the leader of a group of corporations known 
as the Sturzenegger Complex and they own much and 
they own a predominating share in the plaintiff”; that 
“Hans Sturzenegger is the epitome of the plaintiff. 
He is—and this is our own term, it is our charge that 
he is the arch conspirator. He is the head of the tainted 
corporations, which are circular in nature and which 
own a large block of stock in the plaintiff. He domi¬ 
nates the plaintiff”. If the Sturzenegger Group should 
be held to be enemy or enemy-tainted, the claim re¬ 
ferred to in paragraph 6 above would disqualify such 
Group from participating in the proceeds of the ulti¬ 
mate recovery. Intervenors therefore allege that it is 
contrary to the interests of the Sturzenegger Group 
and of the management of plaintiff, to the extent such 
management represents the Group, to draw any dis¬ 
tinction between enemy and non-enemy interests 
166 in plaintiff of the nature set forth in paragraph 
6 hereof. 

(c) Plaintiff, through its counsel in open court, has 
disparaged and repudiated the basis of any claim as 
set forth in paragraph 6 hereof, stating that the same 
was “manufactured” for expediency, and has other¬ 
wise indicated that plaintiff does not have any inten¬ 
tion of pressing such claim and, on the basis of state¬ 
ments in the record here, appears determined to press 
a claim based solely on a complaint which under sub¬ 
stantially similar circumstances the Supreme Court of 
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the United States has construed to mean that “the 
property is free of all enemy taint and particularly 
that the corporations whose shares have been seized, 
the corporations which have a contract in which re¬ 
spondent has an interest, and respondent itself are com¬ 
panies in which no enemy, ally of an enemy, nor any 
national of either has an interest of any kind whatso¬ 
ever, and that respondent has not done business in the 
territory of the enemy or any ally of an enemy”, not¬ 
withstanding the fact that, even if the Sturzenegger 
Group is free of enemy taint, it is clear from the record 
in the principal action that approximately 10.9 per cent 
of the plaintiff’s stockholders were German nationals 
and therefore enemies at the time the properties in¬ 
volved were vested. 

Intervenors and all other non-enemy stockholders of plain¬ 
tiff are, will, or may be bound by the judgment in the prin¬ 
cipal action. 

10. Intervenors are so situated as to be adversely affected 
by a distribution or other disposition of the properties in¬ 
volved in the principal action, which properties are subject 
to the control or disposition of this Court 

11. Intervenors assert the claim contained in this first 
count on behalf of plaintiff in a derivative capacity, and 
on behalf of all non-enemy stockholders of plaintiff eligible 
under the Trading With the Enemy Act to participate in the 
benefits of the return to plaintiff of any of the properties 

involved in this proceeding. 

167 12. The persons constituting the class of plaintiff’s 

non-enemy stockholders eligible under the Trading 
With the Enemy Act to participate in the benefits of the v 
return to plaintiff of any of the properties involved in this 
proceeding are so numerous as to make it impracticable to 
bring them all before this Court and the character of the 
right sought to be enforced for said class is common to all 
such persons. 
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13. Intervenors herein are now and were, at the time of 
the transaction of which they complain, shareholders of 
plaintiff. This claim in intervention is not a collnsive one 
to confer on a court of the United States jurisdiction of any 
action of which it would not otherwise have jurisdiction. 
The reasons intervenors have made no effort to secure from 
the managing directors or trustees of plaintiff such action 
as they desire are that such effort would be wholly futile 
and unavailing because the managing directors or trustees 
of plaintiff control and are conducting the principal action, 
because of the conflicting interests within the plaintiff, and 
because of the embarrassment of the managing directors or 
trustees of plaintiff arising from the question whether such 
managing directors or trustees are enemy or non-enemy 
controlled. More specifically: 

(a) It appears of record in the principal action that 
approximately 10.9 per cent of the shareholders of 
plaintiff were nationals of Germany, and therefore ene¬ 
mies, at the time the properties involved were vested. 
The assertion of the claim set forth in paragraph 6 in¬ 
volves the necessary consideration of excluding enemies 
from participation in the ultimate benefits of such claim. 
In view of the conflicting interests within plaintiff cor¬ 
poration, its managing directors or trustees, which have 
a legal obligation to speak for plaintiffs enemy and 
non-enemy stockholders alike, are not qualified to raise 
and present issues which directly or indirectly result in 
disqualification of some of the stockholders of the cor¬ 
poration from participating in the benefits thereof. 

(b) Upon information and belief, approximately 39 
per cent of the voting stock of the plaintiff was owned 
at the time the properties involved were vested and is 
still owned by a group of shareholders hereinafter re¬ 
ferred to as the Sturzenegger Group. Upon informa¬ 
tion and belief, this Group has working control 

168 of the corporation and is responsible for the se¬ 
lection of its management.' The United States 


Government, through the Department of Justice, has 
asserted in this proceeding that plaintiff is a cloak for 
I G. Farbenindustrie, the giant German chemical com¬ 
bine, because of I. G. Farbenindustrie’s do minat ion of 
the Sturzenegger Group. It is further asserted of rec¬ 
ord in the principal action by counsel for defendants 
that the Sturzenegger Group “owns and is L G. 
Chemie”; that “It is our position, furthermore, tha t 
the private ba nkin g firm of G.Sturzenegger has been the 
dominant controller of this plaintiff for the purposes of 
I. G. Farben”; that “Sturzenegger is the leader of a 
group of corporations known as the Sturzenegger Com¬ 
plex and they own much and they own a predominating 
share in the plaintiff”; that “Hans Sturzenegger is the 
epitome of the plaintiff. He is—and this is our own 
term, it is our charge that he is the arch conspirator. 
He is the head of the tainted corporations, which are 
circular in nature and which own a large block of stock 
in the plaintiff. He dominates the plaintiff”. If the 
Sturzenegger Group should be held to be enemy or 
enemy-tainted, the claim referred to in paragraph 6 
above would disqualify such Group from participating 
in the proceeds of the ultimate recovery. Intervenors 
therefore allege that it is contrary to the interests of 
the Sturzenegger Group and of the managing directors 
or trustees of plaintiff, to the extent such managing 
directors or trustees represent the Group, to draw any 
distinction between enemy and non-enemy interests in 
plaintiff of the nature set forth in paragraph 6 hereof. 

(c) Plaintiff, through its counsel in open court, has 
disparaged and repudiated the basis of any claim as 
set forth in paragraph 6 hereof, stating that the same 
was “manufactured” for expediency, and has other¬ 
wise indicated that the managing directors or trustees 
of plaintiff do not have any intention of pressing such 
claim and, on the basis of statements in the rec- 
169 ord here, appear determined to press a claim 
based solely on a complaint which under substan- 
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tially similar circumstances the Supreme Court of the 
United States has construed to mean that “the prop¬ 
erty is free of all enemy taint and particularly that the 
corporations whose shares have been seized, the cor¬ 
porations which have a contract in which respondent 
has an interest, and respondent itself, are companies 
in which no enemy, ally of an enemy, nor any national 
of either has an interest of any kind whatsoever, and 
that respondent has not done business in the territory 
of the enemy or any ally of an enemy”, notwithstanding 
the fact that, even if the Sturzenegger Group is free of 
enemy taint, it is clear from the record in the principal 
action that approximately 10.9 per cent of plaintiff’s 
stockholders were German nationals, and therefore ene¬ 
mies, at the time the properties involved were vested. 

(d) As hereinafter more specifically shown in the 
second count, plaintiff and defendants have been nego¬ 
tiating for a settlement of the principal action since 
October, 1949, the fact of such negotiations appearing 
of record in the principal action for the first time in the 
latter part of 1949. Upon information and belief, plain¬ 
tiff and defendants intend to conclude a settlement of 
the principal action at an early date and accordingly, 
since plaintiff corporation is a Swiss corporation, not 
otherwise amenable to the jurisdiction of the courts of 
the United States, the assertion of the claim urged in 
paragraph 6 of the first count may be completely de¬ 
stroyed by settlement of the principal action prior to 
the time your intervenors could comply with the neces¬ 
sary formalities of seeking to secure from the manag¬ 
ing directors or trustees of plaintiff corporation such 
action as they desire, and obtaining a refusal thereof by 
such managing directors or trustees. 

(e) The action these intervenors desire the plaintiff 
corporation to take to enforce rights which may prop¬ 
erly be asserted by it is completely within the control 
of the managing directors or trustees of the corporation 
and action by the shareholders of plaintiff is unneces- 


sary to authorize the managing directors or 
170 trustees to take such action. In any case, any 
request for such action by the stockholders would, 
on information and belief, be wholly futile and unavail¬ 
ing because the Sturzenegger Group has working con¬ 
trol of the stock of the plaintiff. 

14. There is no effective remedy adequate to protect in- 
tervenors and other non-enemy stockholders of plaintiff 
similarly situated except intervention herein. Unless in¬ 
tervention is granted intervenors and other non-enemy 
stockholders of plaintiff similarly situated will be irrep¬ 
arably injured. 

Second Count 

1. Intervenors for their second count herein make all of 
paragraphs 1, 2, 3, 4, 5, 6 and 7 of their first count, by refer¬ 
ence, a part of this second count as completely as though 
such paragraphs were set out at length herein. 

2. During the latter portion of 1949, plaintiff and defend¬ 
ants actively sought to effect a negotiated settlement of the 
principal action. A principal obstacle to effecting any such 
settlement was the pendency of the claim of the intervenor, 
Remington Rand, Inc., which claimed an option to purchase 
from plaintiff a portion of the vested property for the sum 
of approximately $25,000,000. The fact of such negotiations 
for settlement first appeared on the record of the principal 
action when, late in 1949 and during the progress of such 
negotiations, defendants, supported by plaintiff, moved this 
Court for an order adjudging that defendants and plaintiff 
are entitled to settle the principal action regardless of any 
right to the contrary asserted by the intervenor, Remington 
Rand, Inc. This Court denied that motion, and an appeal 
is now pen ding thereon to the Court of Appeals for the Dis¬ 
trict of Columbia. Upon information and belief, plaintiff 
and defendants propose to settle the main action at an early 
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3. Upon a trial of the issnes involved in Remington Rand, 
Inc.’s complaint in intervention, a judgment adverse to that 
intervenor was entered on April 26,1950. Remington Rand, 
Inc. has as yet taken no appeal from that adverse judgment. 
Accordingly, that intervention at this time poses no obstacle 
to the settlement of the principal action by plaintiff and 
defendants. 

4. Upon information and belief, the settlement contem¬ 
plates payment by defendants to plaintiff of an amount far 

below the full and fair value of the property involved 
171 in the principal action and far below the full and fair 

value of plaintiff’s claims in that action because the 
negotiations for settlement do not take into account the 
claim described in paragraph 6 of the first count hereof. 
Moreover, such settlement is contrary to the purpose and 
intent of the Trading With the Enemy Act in that, upon in¬ 
formation and belief, it fails to impose upon plaintiff the 
duty and obligation of allocating the benefits of such settle¬ 
ment first to its non-enemy shareholders, to the extent of 
their full interest in plaintiff. Consequently, and contrary 
to the Trading With the Enemy Act, the proposed settle¬ 
ment will permit enemy shareholders of plaintiff to benefit 
therein at the expense of non-enemy shareholders, both al¬ 
lied and neutral, notwithstanding the fact that enemy stock¬ 
holders are ineligible to benefit from the recovery of assets 
vested by the United States in an action filed under Section 
9(a) of the Trading With the Enemy Act. 

5. Any such settlement as is set out in paragraph 4 of this 
count would be in violation of the Trading With the Enemy 
Act which, with certain exceptions immaterial here, makes 
it unlawful for enemies to benefit by the return of property 
previously vested by the United States under that Act. This 
Court sitting in Equity has a duty and responsibility under 
Section 9(a) of the Trading With the Enemy Act to super¬ 
vise and control the ultimate disposition of property recov¬ 
ered from the United States, either by way of settlement or 
of final judgment in any action instituted under Section 
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9(a) to make certain that the benefits of the property re¬ 
turned are limited to those who are eligible under the Trad¬ 
ing With the Enemy Act to receive such benefits. By at¬ 
tempting to effect a cash settlement of plaintiff’s claim, as 
set out in paragraph 4 of this count, on a basis which would 
permit the immediate transfer of the cash proceeds of such 
settlement beyond the territorial jurisdiction of United 
States courts, plaintiff and defendants would deprive this 
court of its power to supervise and control the ultimate dis¬ 
position of the proceeds of the settlement in such a manner 
as will preclude the receipt of benefits therefrom by enemy 
shareholders of plaintiff at the expense of the neutral and 
allied non-enemy shareholders. 

6. The withdrawal of the proceeds of any settlement be¬ 
yond the territorial jurisdiction of the United States courts 
would compel intervenorg. and all other non-enemy 
172 stockholders of plaintiff similarly situated to resort 
to the courts of Switzerland for relief. The Swiss 
Compensation Office, an agency of the Swiss Government, 
has heretofore determined that plaintiff and the Sturzeneg- 
ger Group are free of enemy taint. For this reason and for 
the reason that a Swiss court is not the proper institution to 
effectuate the war and foreign policies of the United States 
Government, an appeal to a Swiss court to enforce the pro¬ 
visions of the Trading With the Enemy Act and to allocate 
the benefits of a settlement between plaintiff and defendants 
to deprive enemy stockholders of the benefits therefrom at 
the expense of neutral and allied non-enemy stockholders 
will be, upon information and belief, futile and ineffectual, 
resulting in a stultification of the purposes and policies of 
the Trading With the Enemy Act and indeed a perversion 
of such purposes and policies by permitting enemies to bene¬ 
fit at the expense of non-enemies. Accordingly, the inter- 
venors and other non-enemy shareholders of plaintiff have 
no adequate remedy except by intervention herein to pre¬ 
vent a settlement between plaintiff and defendants which 
is illegal under the Trading With the Enemy Act. 
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7. Plaintiff, the intervenors, and other non-enemy stock¬ 
holders are not adequately represented by the management 
of plaintiff which controls and is conducting the principal 
action and the settlement being negotiated therein, because 
of the conflicting interests within plaintiff and the embar¬ 
rassment of the present corporate management arising 
from the question whether it is enemy or non-enemy con¬ 
trolled. More specifically: 

(a) It appears of record in the principal action that 
approximately 10.9 per cent of the shareholders of the 
plaintiff were nationals of Germany, and therefore en¬ 
emies, at the time the properties involved were vested. 
For the reasons set out in paragraph 4 of this count, 
the proposed settlement involves the necessary consid¬ 
eration of excluding enemies from participation in the 
ultimate benefits of such a settlement. In view of the 
conflicting interests within plaintiff corporation, its 
management, which has a legal obligation to speak for 
plaintiff’s enemy and non-enemy stockholders alike, is 

not qualified to negotiate a settlement which di- 
173 rectly or indirectly results in disqualification of 
some of the stockholders of the corporation from 
participating in the benefits thereof. 

(b) Upon information and belief, approximately 39 
per cent of the voting stock of plaintiff was owned at 
the time the properties involved were vested and is still 
owned by a group of shareholders hereinafter referred 
to as the Sturzenegger Group. Upon information and 
belief, this Group has working control of the corpora¬ 
tion and is responsible for the selection of its manage¬ 
ment. The United States Government, through the De¬ 
partment of Justice, has asserted in this proceeding 
that plaintiff is a cloak for I. G. Farbenindustrie, the 
giant German chemical combine, because of L G. Far¬ 
benindustrie’s domination of the Sturzenegger Group. 
It is further asserted of record in the principal action 
by counsel for defendants that the Sturzenegger Group 
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“owns and is L G. Chemie”; that “It is our position, 
furthermore, that the private banking firm of G. Sturze- 
negger has been the dominant controller of this plaintiff 
for the purposes of I. G. Farben”; that “Sturzenegger 
is the leader of a group of corporations known as the 
Sturzenegger Complex and they own much and they 
own a predominating share in the plaintiff”; that 
“Hans Sturzenegger is the epitome of the plaintiff. He 
is—and this is our own term, it is our charge that 
he is the arch conspirator. He is the head of the 
tainted corporations, which are circular in nature and 
which own a large block of stock in the plaintiff. He 
dominates the plaintiff”. Intervenors therefore allege 
that since it is the possible enemy status or enemy- 
taint of the Sturzenegger Group which in largest meas¬ 
ure impels plaintiff corporation to effect a compromise 
of its claim, it is contrary to the interests of the Stur¬ 
zenegger Group and the management of plaintiff cor¬ 
poration, to the extent such management represents the 
Group, to draw any distinction between enemy and non¬ 
enemy interests in plaintiff of the nature set forth in 
paragraph 6 of the first count hereof for the purpose of 
the settlement. 

174 (c) Plaintiff, through its counsel in open court, 

has disparaged and repudiated the basis of any 
claim as set forth in paragraph 6 of the first count here¬ 
of, stating that the same was “manufactured” for 
expediency, and has otherwise indicated that the man¬ 
agement of plaintiff does not have any intention of 
pressing such claim and, on the basis of statements in 
the record here, appears determined to press a claim 
based solely on a complaint which under substantially 
similar cimcumstances the Supreme Court of the United 
States has construed to mean that “the property is free 
of all enemy taint and particularly that the corporations 
whose shares have been seized, the corporations which 
have a contract in which respondent has an interest, and 
respondent itself, are companies in which no enemy, ally 
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of an enemy, nor any national of either has an interest 
of any kind whatsoever, and that respondent has not 
done business in the territory of the enemy or any ally 
of an enemy”, notwithstanding the fact that, even if 
the Sturzenegger Group is free of enemy taint, it is 
clear from the record that approximately 10.9 per cent 
of the plaintiff’s stockholders were German nationals, 
and therefore enemies, at the time the properties in¬ 
volved were vested. 

(d) The management of plaintiff which controls and is 
conducting the principal action and which is negotiat¬ 
ing the proposed settlement which is illegal under the 
Trading With the Enemy Act proposes, upon informa¬ 
tion and belief, to remove the proceeds of such settle¬ 
ment to Switzerland, beyond the jurisdiction of this 
Court. 

Intervenors and all other non-enemy stockholders of plain¬ 
tiff corporation are, will, or may be bound by the judgment 
in the principal action. 

8. Intervenors are so situated as to be adversely affected 
by a distribution or other disposition of the properties in¬ 
volved in the principal action, which propertes are subject 
to the control of disposition of this Court, or by a distribu¬ 
tion of the proceeds of such a settlement as described in this 
count, without supervision of this Court. 

175 9. Intervenors assert the claim contained in this 

second count on behalf of plaintiff in a derivative 
capacity, and on behalf of all non-enemy stockholders of 
plaintiff eligible under the Trading With the Enemy Act to 
participate in the benefits of the return to plaintiff of any 
of the properties involved in this proceeding. 

10. The persons constituting the class of non-enemy stock¬ 
holders of plaintiff eligible under the Trading With the En¬ 
emy Act to participate in the benefits of the return to plain¬ 
tiff of any of the properties involved in this proceeding are 
so numerous as to make it impracticable to bring them all 
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before this Court and the character of the right sought to be 
enforced for said class is common to all such persons. 

11. Intervenors herein are now and were, at the time of 
the transaction of which they complain, shareholders of 
plaintiff. This claim in intervention is not a collusive one to 
confer on a court of the United States jurisdiction of any 
action of which it would not otherwise have jurisdiction. 
The reasons intervenors have made no effort to secure from 
the managing directors or trustees of plaintiff such action 
as they desire are that such effort would be wholly futile 
and unavailing because the managing directors or trustees 
of plaintiff control and are conducting the principal action, 
because of the conflicting interests within the plaintiff, and 
because of the embarassment of the managing directors or 
trustees of plaintiff arising from the question whether such 
managing directors or trustees are enemy or non-enemy 
controlled. More specifically: 

(a) It appears of record in the principal action that 
approximately 10.9 per cent of the shareholders of 
plaintiff were nationals of Germany, and therefore en¬ 
emies, at the time the properties involved were vested. 
For the reasons set forth in paragraph 4 of this count, 
the proposed settlement involves the necessary consid¬ 
eration of excluding enemies from participation in the 
ultimate benefits of such a settlement. In view of the 
conflicting interests within plaintiff corporation, its 

managing directors or trustees, which have a 
176 legal obligation to speak for plaintiff’s enemy 
and non-enemy stockholders alike, are not quali¬ 
fied to negotiate a settlement which directly or indi¬ 
rectly results in disqualification of some of the stock¬ 
holders of the corporation from participating in the 
benefits thereof. 

(b) Upon information and belief, approximately 39 
per cent of the voting stock of plaintiff was owned at 
the time the properties involved were vested and is still 
owned by a group of shareholders hereinafter referred 
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to as the Sturzenegger Group. Upon information and 
belief, this Group has working control of the corpora¬ 
tion and is responsible for the selection of its manage¬ 
ment. The United States Government, through the 
Department of Justice, has asserted in this proceeding 
that plaintiff is a cloak for L G. Farbenindustrie, the 
giant German chemical combine, because of I. G. Far¬ 
benindustrie’s domination of the Sturzenegger Group. 
It is further asserted of record in the principal action 
by counsel for defendants that the Sturzenegger Group 
“owns and is I. G. Chemie”; that “It is our position, 
furthermore, that the private banking firm of G. Sturze¬ 
negger has been the dominant controller of this plaintiff 
for the purposes of L G. Farben ,, ; that “Sturzenegger 
is the leader of a group of corporations known as the 
Sturzenegger Complex and they own much and they 
own a predominating share in the plaintiff”; that 
“Hans Sturzenegger is the epitome of the plaintiff. He 
is—and this is our own term, it is our charge that he is 
the arch conspirator. He is the head of the tainted 
corporations, which are circular in nature and which 
own a large block of stock in the plaintiff. He domi¬ 
nates the plaintiff”. Intervenors therefore allege that 
since it is the possible enemy status or enemy-taint of 
the Sturzenegger Group which in largest measure im¬ 
pels plaintiff corporation to effect a compromise of its 
claim, it is contrary to the interests of the Sturzenegger 
Group and of the managing directors or trustees of 
plaintiff, to the extent such managing directors or trus¬ 
tees represent the Group, to draw any distinction be¬ 
tween enemy and non-enemy interests in plaintiff 
177 of the nature set forth in paragraph 6 of the first 
count hereof for the purpose of the settlement, 
(c) Plaintiff, through its counsel in open court, has 
disparaged and repudiated the basis of any claim as 
set forth in paragraph 6 of the first count hereof, stat¬ 
ing that the same was “manufactured” for expediency, 
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and has otherwise indicated that the managing di¬ 
rectors or trustees of plaintiff do not have any intention 
of pressing such claim and, on the basis of statements 
in the record here, appear determined to press a claim 
based solely on a complaint which under substantially 
similar circumstances the Supreme Court of the United 
States has construed to mean that “the property is 
free of all enemy taint and particularly that the cor¬ 
porations whose shares have been seized, the corpora¬ 
tions which have a contract in which respondent has an 
interest, and respondent itself, are companies in which 
no enemy, ally of an enemy, nor any national of either 
has an interest of any kind whatsoever, and that re¬ 
spondent has not done business in the territory of the 
enemy or any ally of an enemy”, notwithstanding the 
fact that, even if the Sturzenegger Group is free of en¬ 
emy taint, it is clear from the record that approximately 
10.9 per cent of the plaintiff’s stockholders were Ger¬ 
man nationals, and therefore enemies, at the time the 
properties involved were vested. 

(d) As in this count shown, plaintiff and defendants 
have been negotiating for a settlement of the principal 
action since October 1949, the fact of such negotiations 
appearing of record in the principal action for the first 
time in the latter part of 1949. Upon information and 
belief, plaintiff and defendants intend to conclude a 
settlement of the principal action at an early date, and 
accordingly, since plaintiff is a Swiss corporation not 
otherwise amenable to the jurisdiction of the courts of 
the United States, the assertion of the claim urged in 
paragraph 6 of the first count may be completely de¬ 
stroyed by settlement of the principal action prior to 
the time your intervenors could comply with the 
178 necessary formalities of seeking to secure from 
the managing directors or trustees of plaintiff 
corporation such action as they desire, and obt ainin g a 
refusal thereof by such managing directors or trustees. 
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(e) The action these intervenors desire the plaintiff 
corporation to take to enforce rights which may prop¬ 
erly be asserted by it is completely within the control 
of the managing directors or trustees of the corpora¬ 
tion and action by the shareholders of plaintiff is un¬ 
necessary to authorize the managing directors or trus¬ 
tees to take such action. In any case, any request for 
such action by the stockholders would, on information 
and belief, be wholly futile and unavailing because the 
Sturzenegger Group has working control of the stock 
of the plaintiff. 

Third Count 

1. Intervenors for their third count herein make all of 
paragraphs 1, 2,3,4, 5, 6 and 7 of their first count and para¬ 
graphs 2, 3, 4, 5 and 6 of their second count, by reference, a 
part of this third count as completely as though such para¬ 
graphs were set out at length herein. 

2. Intervenors and other non-enemy stockholders sim¬ 
ilarly situated are not adequately represented by the man¬ 
agement of plaintiff which controls and is conducting the 
principal action and the settlement being negotiated therein, 
because that management is negotiating a settlement which 
is illegal under the Trading With the Enemy Act and upon 
information and belief proposes to remove the proceeds of 
such settlement to Switzerland, beyond the jurisdiction of 
this Court. Intervenors and all other non-enemy stockhold¬ 
ers of plaintiff are, will, or may be bound by the judgment 
in or settlement of the principal action. 

3. Intervenors are so situated as to be adversely affected 
by a distribution or other disposition of the properties in¬ 
volved in the principal action, which properties are subject 
to the control or disposition of this Court, or by a distribu¬ 
tion of the proceeds of such a settlement as described in this 
count, without supervision of this Court. 

4. Intervenors assert the claim contained in this third 
count, on behalf of themselves and other non-enemy share- 
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holders of plaintiff similarly situated, without regard to 
whether it may be categorized as representative, derivative, 
or otherwise. 

179 5. The persons constituting the class of non-enemy 

stockholders of plaintiff eligible under the Trading 
With the Enemy Act to participate in the benefits of the 
return to plaintiff of any of the properties involved in this 
proceeding are so numerous as to make it impracticable to 
bring them all before this Court and the character of the 
right sought to be enforced for said class is common to all 
such persons. 

Wherefore, these intervenors demand: 

1. That this Court adjudicate and determine the rights 
of plaintiff to be as set forth in paragraph 6 of the first count 
of this complaint in intervention. 

2. That this Court restrain and enjoin plaintiff and de¬ 
fendants from making any settlement of the principal action 
unless and until adequate provision is made for adjudica¬ 
tion and determination by this Court of the claim as set 
forth in said paragraph 6. 

3. That this Court order and direct plaintiff and defend¬ 
ants to pay the amount of any settlement which may be made 
into the registry of this Court pending presentation of a 
plan by the parties hereto whereby the amount of such set¬ 
tlement shall be applied first to the benefit of plaintiff’s 
non-enemy shareholders, to the extent of their full interest 
in plaintiff, and pending ultimate determination as to the 
rights of those eligible to participate in the proceeds under 
the Trading With the Enemy Act. 

4. That this Court retain control over all the properties 
involved or the proceeds of the sale thereof until plaintiff 
has given adequate assurance or security that such proper¬ 
ties or proceeds will be handled by the corporation in strict 
accordance with the provisions of the Trading With the 
Enemy Act and such orders or directions as the Court may 
issue to enforce that enactment. 
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179 5. Such other and further relief as this Court may 

deem proper. 

William Rad nee 
Tower Building 
Washington 5, D. C. 

Odell Kominers 
Tower Building 
Washington 5, D. C. 

Henry G. Fischer 
Dupont Circle Building 
Washington 6, D. C. 

Attorneys for Intervenors 

Gratjbard and Moskovitz 
115 Broadway 
New York 6, New York 
Of counsel 

181 State of New York ) 

County of New York ) 

Aenni C. Kaufman, being duly sworn, deposes and says 
that she resides at 802 West 190th Street, New York 33, 
New York, and that she is one of the intervenors in the 
foregoing complaint and knows the contents thereof and 
that the same are true of her own knowledge except as to 
the matters therein stated to be alleged on information and 
belief, and as to those matters she believes them to be true. 

Aenni C. Kaufman 

Subscribed and sworn to before me, a Notary Public in 
and for the State and County of New York this 3rd day of 
June, 1950. 

Jesse F. Tompkins, 
Notary Public 
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182 Filed June 13, 1950 

Affidavit 


City of Zurich, 

Canton of Zurich, 
Confederation of Switzerland 


>ss: 


Hans Gut, being duly sworn, deposes and says: 

I am a Director of Schoop, Reiff & Co. Aktiengesellschaft, 
a Swiss banking corporation, with offices at Pelikanstrasse 
6, Zurich. I am authorized to make this affidavit on behalf 
of Schoop, Reiff & Co. Aktiengesellschaft in my capacity 
as Director of and also because I am in full charge of all 
matters pertaining to Interhandel A.G. and to the functions 
of Schoop, Reiff & Co. as protective committee for the bona 
fide non-enemy ordinary shareholders of Interhandel A.G. 

I have, on behalf of certain clients of Schoop, Reiff & Co. 
Aktiengesellschaft, who have been and are bona fide non¬ 
enemy shareholders of Interhandel A.G., followed the prog¬ 
ress of the litigation pending in the District of Columbia 
and it was decided between my clients and my company 
that it is necessary to organize a committee in order to pro¬ 
tect the interests of the non-enemy ordinary shareholders 
of Interhandel A.G.. Accordingly Schoop, Reiff & Co. 
Aktiengesellschaft of which I am a Director consented to 
act as such protective committee. On May 16th, 1950, we 
caused an advertisement of that fact to be printed in several 
of the leading newspapers in Switzerland and invited inter¬ 
ested parties to contact my company, Schoop, Reiff & Co. 
Aktiengesellschaft—as such protective committee—and to 
all interested persons we gave an Expose dated May 16th, 
1950, which we prepared, together with a form of authoriza¬ 
tion in which those shareholders who are willing, consented 
in writing that Schoop, Reiff & Co. shall act as protective 
committee on their behalf. The purpose of the committee 
was to obtain information concerning the progress of the 
litigation and of the reported negotiations for settlement on 
terms unknown to us, and the handling of corporate affairs, 
by the management of Interhandel A. G.; to make, if neces¬ 
sary, an intervention in the litigation presently pend- 
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183 ing in the District of Columbia and in general to pre¬ 
serve and protect the rights of bona fide non-enemy 
shareholders of Interhandel A. G. and also to see to it that 
if a settlement is made of the litigation in Washington, it 
should be made a fair and proper price with due regard for 
the interests of such bona fide non-enemy ordinary share¬ 
holders of Interhandel A. G.. 

In the original advertisement we fixed the date for sign¬ 
ing of the authorizations as of May 31st. On June 2nd we 
caused a further advertisement to appear in the leading 
newspapers of Switzerland extending the time within which 
to file authorizations with Schoop, Reiff & Co. as protective 
committee until June 15th, 1950. 

As of the close of business on June 8th, 1950, 94 persons 
owning 11’196 ordinary shares of Interhandel A.G. have ex¬ 
ecuted a form of authorization authorizing and empower¬ 
ing Schoop, Reiff & Co. Aktiengesellschaft to act as protec¬ 
tive committee for them, being bona fide non-enemy share¬ 
holders of Interhandel A.G., according to the terms there 
indicated; Schoop, Reiff & Co. itself owns twenty five shares 
of Interhandel A. G.. Each of the shareholders who has au¬ 
thorized the committee to act for him has already paid or 
has pledged himself to pay to Schoop, Reiff & Co. as protec¬ 
tive committee the sum of ten Swiss francs per share to 
cover expenses of the committee and any counsel which it 
may appoint to represent it in accordance with its purposes. 

I have received and read the papers pertaining to the 
motion for leave to intervene made by Erich G. Kaufmann 
and Aenni C. Kaufmann together with the proposed 
amended complaint which are entitled: 

“Consolidated motion for rehearing and to alter or amend 
judgment denying motion for leave to intervene” 

and 

“Amended motion for leave to intervene” 

and 

“Amended complaint in intervention by intervenors as 
stockholders of plaintiff corporation to assert a claim of 
plaintiff in a derivative capacity and to prevent an impend- 
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ing settlement which is illegal under the Trading With the 
Enemy Act.” 

184 

and on behalf of myself and Schoop, Reiff & Co. 
Aktiengesellschaft as protective committee, hereby state 
and confirm that I am in agreement therewith and sup¬ 
port the claims made therein and intend formally to become 
party to said intervention or to intervene independently in 
such manner as is deemed appropriate, at the earliest op¬ 
portunity. 

The interests of the bona fide non-enemy shareholders 
represented by Schoop, Reiff & Co. Aktiengesellschaft, as 
protective committee, are most substantial constituting as 
of the close of business on June 8th, 1950 a total of 11 ’196 
shares which at the present market value quoted on the 
stock exchanges in Switzerland of 695 Swiss francs per share 
have a total value of 8.781.220 Swiss francs or approxi¬ 
mately $1,805,400, and in my opinion and in the opinion of 
the protective committee, have a value of at least four times 
that amount if due recognition be given to their interests as 
non-enemy shareholders, in the vested assets in the United 
States. 

Hans Gut. 

Confederation of Switzerland 
Canton and City of Zurich 
Consulate General of the United 
States of America 

Subscribed and sworn to before me, 

Eleanor R. Borrowdale, 

.. Vice Consul of the United 

States of America in and for the District of Zurich, duly 

commissioned and qualified, this 9th day of June, 1950. 

ORIGINAL 

Service No. 1632 

Fee $2.00 

Frs. 8.80 

Eleanor R. Borrowdale, 

Vice Consul of the United States of America at Zurich, 
Suntzerla/nd. 
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185 IN THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


Societe Internationale Pour 
Participations et Commerciales S A., etc. 
(LG.Chemie), 

Plaintiff, 


V. 

J. Howard McGrath, et al., 
Remington Rand Inc., 


y 


Defendants, 


Intervenor Plaintiff. J 


Civil Action 
No. 4360-48. 


Filed July 7, 1950 


Stipulation Further Extending Time for Plaintiff to Reply 
to Second, Third, Fourth and Fifth Counterclaims. 

It is hereby stipulated this 3rd day of July, 1950, that the 
plaintiff may have to and including August 1, 1950 within 
which to reply to the second, third, fourth and fifth counter¬ 
claims of the defendants. 

John J. Wilson, 

Attorney for Plaintiff. 

Harold I. Baynton, 
Attorney for Defendants. 

Approved this 7th day of July, 1950. 

H. W. Newenhaut, 

Judge. 
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186 UNITED STATES DISTRICT COURT POE THE 

DISTRICT OF COLUMBIA 


Societe Internationale Pour 
Participations Industrtfii.es et 

CoMMERCIALES, S.A., ETC. 

(L G. Chemie), 

Plaintiff, 

v. 


J. Howard McGrath, et al., 
Remington Rand, Inc., 


Defendants, 


lntervenor, 


L Civil Action 
f No. 4360-48 


Eric C. Kaufman and Aenni C. Kaufman, 
individually and as general guardians of 
the persons and property of Emil Gert 
Kaufman and Ruth Mirjam Kaufman, 
and on behalf of all stockholders of plain¬ 
tiff similarly situated, 

Applicants for Intervention, 


Filed June 30,1950 


Order 

Upon consideration of the motion of applicants Kaufman 
for a rehearing of their motion for leave to intervene, upon 
consideration of the motion to alter or amend the judgment 
entered May 26,1950 so as to grant applicants leave to file 
the amended motion for leave to intervene, to which is at¬ 
tached as an exhibit a copy of a proposed amended com- 
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plaint, and further upon consideration of applicants’ 
amended motion for leave to intervene, and after hearing 
the parties and upon all the papers filed on the original 
motion and filed herein, it is hereby 

Ordered: 

1) That the motion for a rehearing is granted. 

2) That applicants’ motion to alter or amend the judg¬ 
ment entered May 26, 1950 so as to grant leave to file the 
amended motion for leave to intervene is granted. 

3) The amended motion for leave to intervene is 
187 deemed filed on June 5, 1950. 

4) The amended motion for leave to intervene is 

denied. 

Dated: June 30th, 1950. 

Edward A. Tamm 

Judge 

Seen: 

John J. Wilson 

Counsel for Plaintiff 

Odell Ko miners 

Counsel for Applicants for Intervention 

Harold I. Baynton 

Counsel for Defendants 

• ••••••• 

Excerpt From Transcript of Hearing Wednesday, 

June 14, 1950. 

The Court : I have read them. 

47 Fundamentally, there are two motions before the 

Court at the present time, one entitled “Consolidated 
motion for rehearing and to alter or amend judgment deny¬ 
ing motion for leave to intervene,” and, second, a motion 
to file an amended complaint which, in turn, asks for leave 
to intervene. 
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The Court has previously granted the first motion in so 
far as rehearing is concerned by the proceedings this morn¬ 
ing. In reaching its decision on these motions the Court 
has given consideration to all of the elements, all of the 
points made by counsel for the plaintiff, for the defendant, 
and for the interveners, and if the Court omits in its enu¬ 
meration any of the elements which counsel has 

48 argued or statements in those points and authorities 
the omission is one of enumeration and not of 

consideration. 

The Court has considered the probability of the applica¬ 
bility of the statute of limitations; it has considered the 
status and legal significance in this action presently being 
maintained by these petitioners; it has considered the pro¬ 
visions of the Trading With the Enemy Act as to who may 
sue in cases of this kind. I add, parenthetically, that there 
is a fine legal point raised as to whether these petitioners 
may bring an action in behalf of all non-alien stockholders 
in the light of the restrictions upon the right to bring an 
action within the provisions of the Trading With the Enemy 
Act, pointing out again that apparently that has not been 
adjudicated. The Court must consider further the Horn¬ 
book principle that a stockholder has no vested right in 
the property, in the particular property of a corporation. 
The Court must consider in this case that there is basically 
no allegation of fraudulent conduct alleged by the peti¬ 
tioners against these plaintiffs or defendants, only the 
charge that the settlement is not to the best interest of the 
petitioners. The Court considers the fact that the peti¬ 
tioners by their motion to intervene seek to obtain for them¬ 
selves at least, and possibly for other non-alien stock¬ 
holders, a preferential status in obtaining property of the 
corporation. The Court has considered the prob- 

49 ability that the petitioners ’ action is not basically 
for the benefit of all of the stockholders, or perhaps 

for even a majority of the stockholders of the plaintiff 
corporation. The Court has considered the position of the 
plaintiff and the defendants in the principal action that 
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the sole right to recover involved under Trading With the 
Enemy Act is possibly in the plaintiff corporation. 

The Court has considered carefully the provision of Rule 

23 of the Federal Rules of Civil Procedure with reference 
to class actions. I have considered the provision of Rule 

24 of the Civil Rules with reference to intervention, par¬ 
ticularly Rule 24 (a), sub-section 3, upon which counsel for 
the petitioners has placed considerable emphasis, and vari¬ 
ous other factors that have been argued in the course of the 
presentations of these motions, and the predecessor motion 
which was the initial motion for leave on the part of these 
petitioners to intervene. 

The Court believes that the petitioners have not estab¬ 
lished grounds justifying the Court to permit the motion 
to intervene, and the Court reaches its decision with the 
full knowledge that the trend of opinion is to permit persons 
who can show some color of right to proceed by interven¬ 
tion, but the Court cannot construe this as permitting every 
lawsuit to become virtually a free-for-all in which every 
person has some right to get into the action, without 
50 casting any reflection upon the motives of these peti¬ 
tioners, upon the theory “If we win, fine; if we don’t 
get anything we have lost nothing.” 

The Court believes the rule relating to class actions 
should be strictly construed, even to those cases in which 
the petitioners for intervention can establish clearly to the 
satisfaction of the Court that they have a legal right to 
participate in the proceeding then pending. 

Under the circumstances the Court must deny the peti¬ 
tioners’ motion to alter and amend. The Court has granted 
the petitioners the right to file their amended complaint and 
denies their motion for leave to intervene. 
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188 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


Soclete Internationale Pour 
Participations Industrielles et 
ComMERCIALES, S.A., ETC. (L G. ChEMLe), 

Plaintiff, 


v. 


J. Howard McGrath, et al., 

Defendants, 


Remington Band, Inc., 

Intervenor, 

Eric G. Kaufman and Aenni C. Kaufman, 
individually and as general guardians of 
the persons and property of Emil Gert 
Kaufman and Ruth Mirjam Kaufman, 
and on behalf of all stockholders of plain¬ 
tiff similarly situated, 

Applicants for Intervention. 


I Civil Action 
f No. 4360-48 


Filed, July 11,1950 


Notice of Appeal 

Notice is hereby given this 11th day of July, 1950, that 
Eric G. Kaufman and Aenni C. Kaufman, applicants for 
intervention in the above entitled action, hereby appeal to 
the United States Court of Appeals for the District of 
Columbia Circuit from the judgment of this Court entered 
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on the 30th day of June, 1950, denying applicants’ amended 
motion for leave to intervene. 

William Radner 
Tower Building 
Washington 5, D. C. 

Odell Kominers 
Tower Building 
Washington 5, D. C. 

Henry G. Fischer 
Dupont Circle Building 
Washington 6, D. C. 

Attorneys for Applicants 
for Intervention. 

John J. Wilson, Esq. 

815 15th St. N.W. 

Plaintiff 

Harold I. Baynton, Esq. 

David Schwartz, Esq. 

Dept, of Justice 

Defendants 

J. Edward Burroughs, Jr. 

1625 K St N.W. 

Intervenor 

Graubard and Moskovitz 
115 Broadway 
New York 6, New York 
Of Counsel 












QUESTION PRESENTED. 

Are American and other non-enemy stockholders who 
own substantial interests in a corporation organized under 
the laws of Switzerland, a non-enemy country, entitled to 
intervene—under Rule 24(a), F. R. C. P., in a suit brought 
by the corporation under Section 9(a) of the Trading With 
the Enemy Act to recover the corporate property vested by 
the Alien Property Custodian— 

1. To assert that the corporation is entitled to the return 
of the non-enemy proportionate interest in the vested 
property for the benefit of its non-enemy sharehold¬ 
ers; 

2. To insure full protection of these non-enemy interests 
in an impending settlement of the suit which would 
otherwise admittedly be for an amount far below the 
true value of the vested assets and would permit 
enemy stockholders wrongfully to benefit therefrom 
at the expense of the non-enemy; 

where the corporation-plaintiff admittedly refuses to do 
either and the management of the corporation-plaintiff has 
such conflict of interest that it can do neither? 
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IN THE 


United States Court of Appeals 

Foe the District op Columbia. Circuit 


No. 10,755 


Eric G. Kaufman and Aenni C. Kaufman, Appellants, 

v. 

Societe Internationale pour Participations Industrielles 
et Commerciales S. A., etc., 

J. Howard McGrath, Attorney General of the United 
States, as successor to the Alien Property Custodian, 

Georgia Neese Clark, Treasurer of the United States, and 

Remington Rand, Inc., Appellees. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

The appeal herein is from a final order of the United 
States District Court for the District of Columbia denying 
appellants’ amended motion for leave to intervene. The 
amended motion for leave to intervene and proposed 
amended complaint in intervention are found at pages 44 


2 


et seq. of the Joint Appendix. The order of the District 
Court denying the motion is found at pages 73-74 of the 
Joint Appendix. Jurisdiction of the court below is con¬ 
ferred by Section 9(a) of the Trading With the Enemy Act. 
50 USC App. § 9(a). The United States Court of Appeals 
for the District of Columbia Circuit has jurisdiction of this 
appeal by virtue of the provisions of Section 1291 of Title 
28, USC. Brotherhood of Railroad Trainmen v. Baltimore 
<& Ohio R. Co., 331 U. S. 519 (1947); Missouri-Kansas Pipe 
Line Co. v. United States, 312 U. S. 502 (1941). 

STATEMENT OF FACTS. 

By a series of vesting orders issued on and after Febru¬ 
ary 16,1942, purportedly pursuant to the Trading With the 
Enemy Act, 50 USC App. § 1 et seq., the Secretary of the 
Treasury and later the Alien Property Custodian 1 vested in 
himself certain shares of stock 2 as well as other property, 
all of which was the property of plaintiff-appellee (herein¬ 
after called plaintiff or the corporation), a foreign corpor¬ 
ation. J. App. 1 et seq. 

On October 21,1948, plaintiff filed a complaint in the Dis¬ 
trict Court for the District of Columbia, pursuant to § 9(a) 
of the Trading With the Enemy Act, stating that it was the 
owner of the vested property at the time of vesting, was a 
corporation organized under the laws of and a citizen and 
resident of Switzerland, was not an enemy, ally of enemy, 
or owned or controlled by or acting for any enemy or ally 
of enemy and therefore prayed for the return of the vested 
property. J. App. 1. 

The defendant-appellee (hereinafter called defendant or 
the government) answered alleging principally that the 
plaintiff was enemy owned and controlled and therefore not 
entitled to a return. J. App. 28. 

1 The functions of the Alien Property Custodian were transferred to the 
Attorney General by Executive Order No. 9788, October 14, 1946, 11 F. B. 
11981, 12123. 

2 This stock consisted of about 93 percent of the capital stock of General 
Aniline & Film Corporation, an enterprise valued variously between 50 and 
100 million dollars. J. App. 2, 48. 
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On March 14, 1950, plaintiffs-intervenors-appellants 
(hereinafter called appellants) filed a motion for leave to 
intervene and a proposed complaint and thereafter a pro¬ 
posed amended complaint (J. App. 47) stating that they 
were stockholders of the corporation at the time of vesting 
and thereafter, were not enemies, allies of enemies or acting 
for or on behalf of enemies, that the corporation was en¬ 
titled to the retnm of such portion of the vested property 
as is proportionate to the interests in the corporation held 
by non-enemies, for the benefit of snch non-enemies, that the 
corporation failed to make snch a claim; farther, that the 
corporation proposes to settle its snit in derogation of the 
interests of its non-enemy stockholders; and that appellants 
and others who are non-enemy stockholders are inade¬ 
quately represented by the corporation because it is con¬ 
trolled by persons whose duties and interests conflict with 
those of the non-enemy stockholders. It is further alleged 
that all non-enemy stockholders of plaintiff will or may be 
bound by a judgment or settlement which will adversely 
affect their interests, and will be affected by a disposition 
of property within the court’s control. 

Appellants are American citizens who own 86 shares of 
the ordinary, or common, stock of the plaintiff. They 
sought intervention on their own behalf and on behalf of 
all other non-enemy stockholders similarly situated. Their 
intervention is supported by a protective committee of 
stockholders formed in Switzerland which represents own¬ 
ers of over 11,000 shares of the ordinary stock of the plain¬ 
tiff corporation having a present market value of over 
$1,800,000, which figure does not include the value of their 
interests as non-enemy stockholders in the vested assets in 
the United States. J. App. 50, 69. 

It appears that not less than 10 percent of the outstand¬ 
ing shares of the corporation was owned by German na¬ 
tionals, and therefore, enemies, at the time the property 
was vested. J. App. 51. It appears that another 39 per¬ 
cent of the voting stock of the corporation consisting of pre- 
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ferred and ordinary shares was owned or controlled by 
its management and it is this management stock which is 
the basis of the government’s allegations in the principal 
action that the corporation is enemy owned and controlled. 

J. App. 51, 29-30. Still another 24 percent of the plain¬ 
tiff’s stock, declared as a dividend, is in the hands of the 
government as snccessor to General Aniline & Film Cor¬ 
poration, the American subsidiary of the plaintiff, which 
formerly owned that stock. 

Thus, even putting aside the stock now in the hancte of 
the government, not less than one-third of the remaining 
voting stock of the corporation, in other words, more than 
one-half of the outstanding ordinary or common stock, was 
owned hy non-enemies at the time of vesting, even if we 
assume for the purposes of computation that the manage¬ 
ment stock was “enemy” and “enemy tainted”. J. App. 
50. The appellants herein represent the non-enemy share¬ 
holders, those owners of this stock who are eligible for the 
return of vested property under the Trading With the 

Enemy Act. 

The fact that the management of plaintiff-corporation 
and the government were proposing to settle the principal 
action first appeared on the record late in 1949. J. App. 57. 
This fact and the information which was available as to the 
terms of the proposed settlement led to the motion for leave 
to intervene filed by appellants. In the proposed complaint 
attached to that motion and in the amended proposed com¬ 
plaint appellants alleged (and the allegations are nowhere 
denied formally or informally) that the corporation and the 
government intend to settle the principal action as soon as 
possible for an amount very far below the fair value of the 
vested assets and without in any way providing that the 
benefits of the settlement be applied first to its non-enemy 
shareholders to the extent of their interests in the corpora¬ 
tion; and appellants further alleged without denial that, as 
a consequence, the proposed settlement will permit enemy 
stockholders of plaintiff to benefit therein at the expense of 
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the non-enemy, notwithstanding the fact that enemy share¬ 
holders are ineligible to benefit from the recovery of assets 
vested by the United States in an action filed under § 9(a) 
of the Trading With the Enemy Act. J. App. 57-59, 65. 

The appellants’ amended motion to intervene as of right 
was denied by the court below. J. App. 73-74. At the time- 
appeal was noted, the principal action was not yet at issue: 
several of the Government’s counterclaims still remained 
to be answered. J. App. 72. 

STATEMENT OF POINTS. 

1. The court erred in denying appellants’ amended mo¬ 
tion for leave to intervene. 

2. The court erred in failing to hold that the appellants 
are entitled to intervene as of right, as their application 
for leave to intervene was timely and the representation of 
the appellants and of other stockholders of plaintiff simi¬ 
larly situated with respect to (a) appellants’ claim asserted 
in behalf of plaintiff, and (b) the impending settlement of 
this action, is or may be inadequate and they are or may be 
bound by a judgment in this action. 24(a) F. R. C. P.' 

3. The court erred in failing to hold that the appellants 
are entitled to intervene as of right, as their application 
for leave to intervene was timely and the appellants and 
other stockholders of plaintiff similarly situated are so sit¬ 
uated as to be adversely affected by a distribution or other 
disposition of property which is subject to the control or 
disposition of the court or an officer thereof. 24(a) F. R. 
C.P. 

4. The court erred in failing to hold that in any event the 
rights under the Trading With the Enemy Act and the Con¬ 
stitution of appellants and other stockholders of plaintiff 
similarly situated are so immediately and irremediably 
threatened by an impending settlement of the principal 
action that they are entitled to intervene as of right. Mis- 
souri-Kansas Pipe Line Co. v. United States, 312 U. S. 502 
(1941). 


t 
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SUMMARY OF ARGUMENT. 

Rule 24(a) provides for intervention as of right (1) when 
the representation of the applicant’s interest by existing 
parties is or may be inadequate and the applicant is or may 
be bound by a judgment in the action, or (2) when the ap¬ 
plicant is so situated as to be adversely affected by a dis¬ 
tribution of property which is subject to the control or dis¬ 
position of the court. The appellants are entitled to inter¬ 
vene in the principal action herein on both these grounds. 
The appellants are also entitled to intervene because the 
appellants’ interests under the Trading With the Enemy 
Act and the Constitution are immediately and irremediably 
threatened by an impending settlement of the principal 
action. 

I. 

a. Appellants Juwe an interest wider the Act . The ap¬ 
pellants’ interests in the principal action stem from the 
Trading With the Enemy Act and the Constitution of the 
United States. Prior to 1942, a Swiss corporation such as 
plaintiff had only to establish under Sections 2 and 9(a) of 
the Act that it was organized in -a neutral country and did 
no business in enemy territory to recover by suit its prop¬ 
erty seized under the Act, even though all its stock was 
owned by enemies. In 1942, Congress enacted an amend¬ 
ment to Section 5(b) of the Act authorizing the vesting of 
property of any foreign corporation, enemy or non-enemy, 
in order to prevent the enemy from retaining and benefiting 
from property nominally owned by a non-enemy corpora¬ 
tion. Sections 2 and 9(a) were not amended. Since the 
amendment of Section 5(b), the Government has asserted 
the position in judicial proceedings that no foreign owned 
property which has been vested under Section 5(b) is recov¬ 
erable by suit under the Act. The courts have rejected this 
view, and to the extent they have been called upon to do so, 
the courts have separated out the interests of enemy and 
non-enemy in vested property, and have ordered the return 
of the non-enemy interest. 



Indeed, not only the judicial view, but also the 
and legislative interpretations of the Act and the declared 
policy of the Government so far announced, look toward the 
separation of the enemy and non-enemy interests in a neu¬ 
tral corporation with a view to the return of the non-enemy 
portion of the vested assets for the benefit of the non-enemy 
interests. 


b. Appellants have an interest under the Constitution. 
Not only is it clear that the Act is to he interpreted to 
vide for the recovery of the non-enemy portion of the vested 
assets in this case for the benefit of the non-enemy 
holders, but, in any case, the Constitution compels that in¬ 
terpretation. Any other interpretation would result in the 
taking of property without just compensation, a conse¬ 
quence against which both Americans and alien friends 
protected by the Fifth Amendment. 

c. A corporation has remedy by suit under Section 9(a) 
of the Act. The appellants have a well-defined interest 
under the Trading With the Enemy Act A method 
vindicating that interest does exist The sole judicial rem¬ 
edy is a suit under Section 9(a) of the Act. Interpreting 
the provisions of Sections 2, 5(b), 7(c) and 9(a) of the 
in the only manner which will not do violence to 
them, a neutral corporation even though found to be “ en¬ 
emy controlled” or “enemy tainted”, may recover under 
Section 9(a) that portion of vested property proportionate 
to the interest of non-enemy shareholders, the Government 
retaining that portion held on behalf of enemies. 
Government has not provided an administrative remedy. 
The powers of the court under Section 9(a) with respect to 
the return of vested property to non-enemies are 
broader than the Custodian’s, and since a suit under that 
section is by definition in equity, the court may 
bear all its equitable powers to direct the distribution of 
property through the corporate treasury or even to 
it directly to stockholders, to avoid returning property to 
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those stockholders not entitled thereto. A number of cases 
establishing this power beyond doubt are cited and dis¬ 
cussed in the Argument that follows. 

d. Representation of appellants* interest by management 
is inadequate . The plaintiff’s management cannot in this 
case adequately represent the interest of the non-enemy 
stockholders. First, their duty as directors and as neutrals 
is to all the stockholders, enemy and non-enemy alike, and 
they cannot urge the distinction among stockholders re¬ 
quired by the Act. In fact, they have not done so, and they 
refuse to do so. Moreover, if the Government proves its 
contention that the stock of plaintiff’s management is 
owned or controlled by enemies, the inadequacy of their 
representation becomes even clearer, for then their per¬ 
sonal interests are opposed to those of non-enemies. In 
the impending settlement, no consideration has been given 
to the paramount rights of non-enemy shareholders, and 
these conflicts of interest will inevitably result in benefiting 
enemy stockholders who are ineligible under the Act, at the 
expense of the non-enemy, because the management cannot 
and will not apportion the proceeds of the settlement as 
the Act requires unless the court orders such an apportion¬ 
ment. Accordingly, the non-enemy stockholders have an 
additional interest that can be protected only by interven¬ 
tion, i.e., to insure that the amount of the settlement fairly 
reflects their claim and that the proceeds of settlement are 
apportioned under order of the court. 

e. Appellants unll be bound by judgment in principal ac¬ 
tion. It is self-evident that the stockholders of the plain¬ 
tiff-corporation will be bound by a judgment in the principal 
action, instituted by the plaintiff-corporation. Such a judg¬ 
ment, based on trial or settlement, would foreclose any sub¬ 
sequent action appellants might seek to bring. 

n. 

Appellants will be adversely affected by a distribution of 
the property subject to the disposition of the court. Since 


the appellants must look to the vested property for the re¬ 
lief to which they are entitled under the Act, the appellants 
are so situated as to be adversely affected by any distribu¬ 
tion of that property which does not recognize their inter¬ 
est therein. The impending settlement would be such a 
distribution, because, upon settlement, the vested property 
will lose its identity and the rights of the appellants in that 
property as a fund would be either lost or prejudiced 
thereby. There is no doubt that the vested property now 
constitutes property subject to the disposition of the court. 

m. 

The impending settlement immediately and irremediably 
threatens the interests of appellants. Because the impend¬ 
ing settlement contemplates a recovery far below the value 
of the vested assets and would inure to the benefit of non¬ 
enemy and enemy stockholders alike without recognition of 
the paramount rights of the non-enemy stockholders, the 
appellants’ interests are so immediately and irremediably 
threatened thereby that in any case appellants’ interven¬ 
tion in the principal action is essential. 

ARGUMENT. 

Introduction. 

Rule 24(a), F. R. C. P., provides as follows: 

“Intervention of Right. Upon timely application any¬ 
one shall be permitted to intervene in an action: (1) 
when a statute of the United States confers an uncon¬ 
ditional right to intervene; or (2) when the represen¬ 
tation of the applicant’s interest by existing parties is 
or may be inadequate and the applicant is or may be 
bound by a judgment in the action; or (3) when the ap¬ 
plicant is so situated as to be adversely affected by a 
distribution or other disposition of property which is 
in the custody or subject to the control or disposition 
of the court or of an officer thereof.” 
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The sole issue presented to a court on a motion for leave 
to intervene as of right is whether the applicant has stand¬ 
ing to make the claim presented in the proposed complaint. 
It is unnecessary and, indeed, beyond the scope of its in¬ 
quiry, for a court to determine whether the claim will ulti¬ 
mately be successful The Supreme Court recently has 
stated the rule in these words: 

“. . . We are not concerned with the substantiality of 
this claim [on the merits]. The sole question before 
us is whether there was standing to make the claim be¬ 
fore the District Court.” Missouri-Kansas Pipe Line 
Company v. United States, 312 TJ. S. 502, 508 (1941). 

Nevertheless, a court must inquire into the nature of the 
claim proposed to be asserted in order that it may deter¬ 
mine the interest of the applicant which is not being repre¬ 
sented adequately by the existing parties to the action. 
4 Moore’s Federal Practice (2nd Ed.) If 24.07. 

With respect to the specific provisions of Rule 24 (a), this 
case does not present any genuine dispute on the question 
whether appellants herein made a “timely application” for 
intervention. The principal case was not yet at issue at the 
time the motion for leave to intervene was filed; moreover, 
the impending settlement which appellants submit will so ad¬ 
versely affect their interests did not come to light until late 
in 1949. It is clear that, in such circumstances, appellants’ 
application for intervention was timely. Pyle-National Co. 
v. Amos, 172 F. (2d) 425 (C.A. 7,1949); 4 Moore’s Federal 
Practice (2d Ed.) If 24.13. Further, it is not subject to ar¬ 
gument that the grounds of intervention stated in Rule 
24(a) are in the disjunctive, and the presence of any one of 
the three entitles the applicant to intervene as of right. 

It is submitted that appellants are entitled to intervene 
as of right in the principal action under both subparagraphs 
(2) and (3) of Rule 24(a), namely, upon the grounds that: 

(a) The representation of the appellants’ interests by ex¬ 
isting parties is or may be inadequate and the appellants 
will or may be bound by a judgment in the action; 
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(b) The appellants are so situated as to be adversely af¬ 
fected by a distribution of property which is subject to the 
control or disposition of the court. 

Finally, it is submitted that the impending settlement of 
the principal action affords appellants a ground for inter¬ 
vention as of right independent of the provisions of Rule 
24 (a). The Supreme Court has recently held that Rule 
24 (a) is not “a comprehensive inventory of the allow¬ 
able instances for intervention’* as of right Missouri- 
Kansas Pipe Line Co. v. U. S., 312 U. S. 502, 505 (1941). 
Accordingly, it is our position that, whether or not the 
adverse effects of the impending settlement upon appel¬ 
lants’ interests constitute grounds for intervention under 
Rule 24(a), they threaten appellants’ interests so immedi¬ 
ately and irremediably that intervention is essential for 
their protection. 

The argument which follows discusses seriatim the right 
of appellants to intervene under each of these grounds. 

POINT L 

Representation of Appellants’ Interest by Plaintiff Is or 
May Be Inadequate and Appellants Will or May Be 
Bound by a Judgment in the Action. 

A. Appellants have an interest under the Trading With 
the Enemy Act: On behalf of non-enemy stockholders, a 
neutral corporation even though it may be found to have 
been “enemy controlled” or “enemy tainted” is entitled 
to recover all vested property except those interests therein 
proportionate to enemy stockholdings. 

1. The judicial interpretation of the Act. The Trading 
With the Enemy Act first enacted in 1917 provides that the 
Alien Property Custodian may seize property of enemies 
and allies of enemies as defined in Section 2 of the Act (50 
USC App. §§ 2, 6 and 7(c)). Annex pp. 34-36. The Act 
further provides by § 9(a) that any person not an enemy 
or an ally of enemy claiming any “interest, right or title” 
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in any property vested by the Alien Property Custodian 
may file a claim therefor and if such claim is denied may 
bring suit in a United States District Court to recover his 
interest. Annex pp. 40-41. 

Enemy and ally of enemy were defined by Section 2 of 
the Trading With the Enemy Act (insofar as here relevant) 
to include corporations organized in enemy or enemy allied 
countries or doing business therein. Annex pp. 34-36. 

Under the Act as it read prior to 1941, as the Supreme 
Court has stated: 

“ All a corporate claimant would need to do to recover 
the property seized would be to show that it was or¬ 
ganized in this country or in some friendly or neutral 
country and was not doing business within the territory 
of an enemy or any of its allies.” Clark v. Uebersee 
Finanz-Korp., 332 U. S. 480, 486 (1947), citing Behn 
M. & Co. v. Miller, 266 U. S. 457 (1925). 

Even if the enemy held all the stock of the corporate 
claimant, the corporate claimant could recover. Hamburg 
American, Line Terminal <& Navigation Co. v. United States, 
277 U. S. 138 (1928). 

To correct this situation, which permitted the enemy to 
continue to retain and benefit by property nominally 
owned by a non-enemy corporation, Congress in 1941 hast¬ 
ily enacted an amendment of Section 5(b) of the Trading 
With the Enemy Act which authorized the vesting of prop¬ 
erty of any foreign corporation, whether enemy or non¬ 
enemy. 50 USC App. § 5(b); see Clark v. Uebersee Finanz- 
Korp., supra, at p. 484; H. Eep. No. 2770, 81st Congress, 2d 
Session, pp. 2, 3. 

In this emergency legislation, however, Section 9(a) 
which provides for return of interests in vested property 
to non-enemies was not modified. Moreover, no change was 
made in Section 2 which previously defined and still defines 
as “enemy” only those corporations which were organized 
or did business in enemy territory. 
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In consequence, when the Government seized the property 
of Uebersee Finanz-Korporation, a Swiss corporation, that 
corporation brought suit under Section 9(a) for the return 
of all its property, alleging that it was neither an enemy 
nor owned or controlled by an enemy. The Government 
contended that Section 5(b) authorized confiscation (i.e., 
vesting and denial of return) of all foreign owned property. 
Both the United States Circuit Court of Appeals and the 
Supreme Court held to the contrary. In sustaining the 
complaint, the Supreme Court said: 

“... It is hard for us to assume that Congress adopted 
that drastic course in the case of friendly or neutral 
foreign interests whose investments in our economy 
were in no way infected with enemy ownership or con¬ 
trol. Our hesitation is, moreover, increased when we 
note that Section 7(c) makes the remedy under the Act 
the only one Congress has granted a claimant. It is 
not easy for us to assume that Congress treated all 
non-enemy nations, including our recent allies, in such 
a harsh manner, leaving them only with such remedy 
as they might have under the Fifth Amendment.” 
Uebersee case, supra, pp. 487-488. 

The Supreme Court took this occasion to point out that 
the effect of Section 5(b) was to permit the Government to 
reach enemy interests held through “techniques for con¬ 
cealing enemy ownership and control of property which 
was ostensibly friendly or neutral”. Uebersee case, supra, 
p. 484. By the enactment of Section 5(b): 

“The property of all foreign interests was placed 
within reach of the vesting power not to appropriate 
friendly or neutral assets but to reach enemy interests 
which masqueraded under those innocent fronts.” 
Uebersee case, supra, p. 485. 

The power to vest, the Supreme Court held, did not n ullif y 
the obligation to return non-enemy interests. As the com¬ 
plaint in the Uebersee case alleged that the plaintiff cor¬ 
poration was not an enemy and was not owned in whole or 
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in part by an enemy, the Conrt found it unnecessary to de¬ 
cide what mode of relief should be accorded either the claim¬ 
ant or the Government in a case where the Government 
vested property in which an enemy did have a stock inter¬ 
est: 


“It is suggested, however, that this approach may pro¬ 
duce results which are both absurd and uncertain. It 
is said that the entire property of a corporation 
would be jeopardized merely because a negligible stock 
interest, perhaps a single share, was directly or indi¬ 
rectly owned or controlled by an enemy or ally of an en¬ 
emy. It is also pointed out that securities or interests 
other than stock might be held by an enemy or ally of 
an enemy and used effectively in economic warfare 
against this country. But what these interests are, the 
extent of holdings necessary to constitute an enemy 
taint, what part of a friendly alien corporation’s prop¬ 
erty may be retained where only a fractional enemy 
ownership appears, are left undecided. Since we as¬ 
sume from the allegations of the complaint that respon¬ 
dent is free of enemy taint and therefore is not within 
the definition of enemy or ally of an enemy, those prob¬ 
lems are not now before us. We recognize their im¬ 
portance; but they must await legislative or judicial 
clarification.” Uebersee case, supra, p. 489. 

It follows that the Supreme Court left undecided, so far as 
this case is concerned, whether plaintiff can establish, as it 
alleges, that it is altogether not “an enemy or ally of en¬ 
emy”, and if it cannot, “what part of a friendly alien cor¬ 
poration’s property may be retained.” It is clear that the 
Supreme Court indicated that in any case non-enemy inter¬ 
ests are entitled to protection. 

The distinction between “property of alien enemies”, 
which is confiscable, and “property in which alien enemies 
have an interest”, which is not confiscable except to the 
extent of the enemy interest, is nowhere more clearly illu¬ 
strated than in Standard Oil Co. v. Markham, 64 F. Supp. 
656 (S. D. N. Y., 1945); modified and affirmed Standard Oil 
Co. v. Clark, 163 F. (2d) 917 (C. C. A. 2,1947), cert, denied 
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333 U. S. 873 (1948). In that case, Standard Oil Company 
(New Jersey), Standard Oil Development Company, Stand¬ 
ard Catalytic Company and Jasco, Inc. sued, pursuant to 
Section 9(a), to recover certain patents and shares vested 
by the Custodian. The Government argued that the plain¬ 
tiffs were to be treated as foreign nationals, and that there¬ 
fore the property in question was seizable by the Govern¬ 
ment under Section 5(b), and finally (as it unsuccessfully 
tried to argue in the Uebersee case), that being so seizable, 
the plaintiffs had no right of return. 

The court’s reasoning and conclusion in that case are 
most persuasive as here applied. A non-enemy, even 
though a foreign national, can recover its property under 
Section 9(a). To the extent that a foreign national is an 
enemy, it cannot. A foreign national is an enemy, i.e., a 
national of a designated enemy country only 4 ‘to the extent 
that such person is, or has been, since such effective date, 
acting or purporting to act directly or indirectly for the 
benefit of or on behalf of any national...” of a designated 
enemy country. Executive Order 8389, Section 5E(iii), as 
amended. Annex p. 41. The court, therefore, granted the 
plaintiffs the return of those interests in the seized prop¬ 
erty which had belonged to them, while permitting the Gov¬ 
ernment to retain the remaining interests which had be¬ 
longed to an enemy, I. G. Farben. As will appear, the 
court was acute in analyzing and separating enemy and 
non-enemy interests in the various license and royalty 
rights in patents, and other most tenuous legal interests, to 
accomplish this result; most of the interests separated were 
far less distinctive than separate shareholdings in a cor¬ 
poration. 

Thus, the court compelled the return by the Government 
of the legal title to and most of the equitable interests in 
certain patents, permitting the Government to retain only 
those limited equitable interests in those patents which 
I. G. Farben had. In this connection, the District Court 
had said: 
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“Being property of American corporations, those 
equitable interests were not properly subject to seizure 
by the Alien Property Custodian under the Trading 
with the Enemy Act. This remains true even if the 
patents with respect to which the equitable interests 
existed were patents which belonged to an enemy and 
were properly seized as such by the Custodian.’ 7 (64 
F. Supp. 662) 

Whatever be the basis for vesting, the courts have recog¬ 
nized that non-enemy interests in. vested property must be 
ascertained and return of such property or its value to that 
extent must be made. Indeed, the Government can point 
to no judicial sanction for the proposition it asserts in this 
case, that it may retain those assets of a neutral corporation 
which represent the non-enemy interests in the corporation 
simply because there may be a stock interest controlled by 
enemies. On the contrary, under the Uebersee case a minor 
fractional enemy ownership is not sufficient to defeat a full 
recovery of the vested assets by the corporation. Never¬ 
theless at some point as yet undefined by the courts, full 
recovery of the vested property is defeated by the size of 
the fractional enemy interest. It is at that point that the 
claim of the non-enemy stockholders as here made is given 
full sanction by the Trading With the Enemy Act. We 
subsequently show that the Constitution, no less than the 
letter of the Trading With the Enemy Act, requires such 
result. 

2. The executive and legislative interpretation of the Act. 
It is, to say the least, inconsistent for the Government to 
argue as it has done below, that a neutral corporation’s 
property is “enemy property” because the corporation has 
enemy shareholders, and in the same breath to argue that 
non-enemy shareholders have no interest or rights in the 
vested property. If the Government can look behind the 
corporate form to ascertain the real interests for the pur¬ 
poses of vesting and retention, it must also do so for the 
purpose of ascertaining what must be returned. Conceiv- 
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ably, administrative convenience may have dictated the 
form in which the vesting in the instant case took place, but 
it does not obviate the duty on the part of the Government 
to differentiate between enemy and non-enemy interests and 
to return to the non-enemy interests, to the extent feasible, 
their pro rata share in the vested property or its equivalent. 
The judicial view of the Act, which has already been dis¬ 
cussed, affirms this principle. It has likewise been affirmed 
by the executive and legislative branches of the Govern¬ 
ment. 

Thus, this principle was adopted by the Government in 
the so-called “LARA Agreement” (“Agreement Relating 
to the Resolution of Conflicting Claims to German External 
Assets”—negotiated in Brussels and signed on December 5, 
1947) which resolves conflicting claims of the signatory 
allied powers with respect to the same enemy property. In 
that Agreement, the text of which is contained in IS State 
Dept. Bulletin, p. 6 et seq., January 4,1948, and in H. Rep. 
No. 2770, 81st Congress, 2nd Session, p. 17 et seq., great 
care was taken by the United States to assure that in the 
liquidation of enemy owned property, proper provision 
would be made for the protection of non-enemy interests of 
precisely the nature asserted by appellants. 8 Part III, Ar¬ 
ticle 17, of the Annex thereto provides: 

3 In the article prefacing the text of this Agreement, written by two members 
of the State Department (18 State Dept. Bulletin, p. 3), it was stated: 

“The agreement, furthermore, will carry out the established policy of the 
Department of State of protecting the interests of United States nationals 
in assets outside Germany owned either by a corporation in which there 
is a German interest or by a corporation organized under the laws of 
Germany.” (p. 4) 

In commenting on the IAEA Agreement in some detail, Mr. Malcolm Mason, 
Chief of the Legal Branch of the Office of Alien Property, wrote, Conflicting 
Claims to German External Assets, 38 Georgetown Law Journal 171 (January 
1950), as follows: 

“. . . There is precedent in the field of international private claims for 
refusing to look through the corporate entity. This view, however, is 
entirely out of keeping with the spirit and purpose of Trading With the 
Enemy Act legislation and of the Paris Agreement. It is essential, for 
these purposes, that indirect enemy interests be recognized. On the other 
hand, to treat the interest in the American corporation as wholly German 
enemy because it is indirectly German enemy-controlled does injury to 
the 20% non-enemy interests in the Netherlands corporation.” (pp. 179- 
180) 
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“It is contemplated that the proportion of the value 
of the property in the secondary country which corre¬ 
sponds to the percentage of the direct and indirect non¬ 
enemy interests in the primary company shall inure to 
the benefit of such non-enemy interests. In arrange¬ 
ments for release and reimbursement made under this 
Part between two or more Parties, the Parties shall 
make reasonable provision to avoid injury to interests 
in the primary company of non-enemies who are na¬ 
tionals of a third Party.” 

Although the Government expressly excluded General 
Aniline & Film Corporation from the IAEA Agreement, 
presumably because part of the stock of General Aniline & 
Film Corporation may have been held through Dutch cor¬ 
porations, nevertheless the policy itself has been consis¬ 
tently enunciated and represents, so far as can be ascer¬ 
tained, the foreign policy of the United States. 

In September 1950 the Congress passed H. J. Res. 516, 
which authorized the President to execute agreements such 
as the IAEA Agreement and in doing so specifically di¬ 
rected that: 

“(2) Such agreements shall be in accordance with the 
policy of protecting and making available for utiliza¬ 
tion the American and nonenemy interests in such 
property and further the elimination of enemy inter¬ 
ests in such property and the efficient administration 
and liquidation of enemy property in the United 
States.” Act of September 28, 1950, Public Law 857, 
81st Congress. 

The House Report accompanying the legislation ex¬ 
plained the need for the legislation in the following terms: 


As recently as July 12, 1950, Mr. Mason said: 

“In any such agreement ... we would eliminate German interests as 
thoroughly as possible. At the same time, we would protect, on a recipro¬ 
cal basis, the rights of Americans and non-enemies. Both of these have 
to be there .’* Hearings before the Subcommittee on Settlement of Inter- 
custodial Conflicts Involving Enemy Property, Committee on Foreign 
Affairs, House of Representatives, on H. J. Res. 475, 81st Congress, 2nd 
Session, July 12, 1950. 
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“It is believed that many of the provisions of the 
Brussels agreement and other contemplated agree¬ 
ments could be put into effect under existing law. These 
agreements, however, involve a novel approach, de¬ 
signed to expedite administration and liquidation of 
enemy property by centralizing their administration in 
one country.” H. Rep. No. 2770, supra, p. 10. 

The Senate Report put it in these words: 

“1. Purposes of Resolution. . . . Enemy property lo¬ 
cated in the Allied countries during the recent war was 
blocked and seized by the respective Allied nations hav¬ 
ing jurisdiction over the property. Some of that 
blocked and seized property was in fact owned indi¬ 
rectly by nationals of Allied countries. The agree¬ 
ments to be concluded by the United States under the 
authority delegated by this legislation are expected to 
enable the interested governments to establish proce¬ 
dures so that quicker and easier determinations can be 
made as to who gets what. These agreements will make 
it possible to substitute orderly administrative proce¬ 
dures and regulations as a means for settling inter- 
custodial disputes for the more complicated, protracted, 
expensive and vexatious litigation that dominated this 
type of settlement after World War I.” S. Rep. No. 
2508, 81st Congress, 2nd Session, p. 1. 

Both explanations make clear that it was not the purpose 
of the legislation to confer new rights upon non-enemies, 
but rather to provide an administrative means more expe¬ 
ditious, less complicated and less vexatious than litigation 
for the vindication of existing rights, backed by the full 
force of the legislative and foreign policy of the United 
States. 

This executive and legislative concern to provide an ad¬ 
ministrative form of relief for non-enemy stockholders in 
foreign corporations whose assets were vested in the 
United States has recently found expression elsewhere. 
Early this year the Congress passed a private bill (H.R. 
8422) for the relief of a non-enemy minority stockholder of 
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a non-enemy corporation whose assets had been vested be¬ 
cause the majority of the corporation’s stock was enemy 
owned. The bill directed that administrative return be 
made to the minority stockholder of her pro rata share of 
the vested assets. President Truman vetoed the bill, al¬ 
though he was in complete sympathy with its purpose, be¬ 
cause he felt the problem sufficiently widespread to merit 
general legislation for the administrative relief of all per¬ 
sons similarly situated rather than private legislation for 
a single individual. In his veto message the President rec¬ 
ommended such general legislation in these terms: 

“It is recognized that injustices may result from the 
statutory prohibition against return of property to per¬ 
sons who, even though they qualify as individuals, are 
ineligible because their ownership of the vested prop¬ 
erty was through the medium of a corporation. This 
provision of law has required the Office of Alien Prop¬ 
erty to deny the return of property in other cases just 
as deserving as the one here in question. The special 
consideration this bill would grant to this particular 
claimant would be unfair to the other claimants in 
equally appealing circumstances. 

“The problem presented by this case and other similar 
cases should be considered in connection with general 
legislation amending the Trading With the Enemy Act 
to permit returns of property to persons who would be 
eligible claimants if they had owned the property di¬ 
rectly rather than through a corporate equity. I hope 
that the Congress, with the assistance of the executive 
agencies concerned, will develop and enact appropriate 
legislation at an early date.” H. Doc. No. 628, 81st 
Congress, 2nd Session, reprinted in S. Rep. No. 2051, 
81st Congress, 2nd Session, p. 2. 

In conformity with the President’s request in the veto 
message and with the Trading With the Enemy Act, the 
Senate passed S'. 3901. The bill and S. Rep. No. 2051 
thereon appear in the Annex hereto at pp. 43-49. The bill 
authorizes administrative return of vested property upon 
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exactly the principle which is the basis of appellants’ claim 
for judicial relief in this case. Hearings are now in prog¬ 
ress on that bill in the House. In the course of those hear¬ 
ings, the representative of the Department of Justice, while 
opposing the bill for various technical reasons, subscribed 
to the general objectives of the bill and the President’s veto 
message. He said: 

“The veto message clearly expresses the President’s 
desire to give relief to certain categories of stockhold¬ 
ers. However, from the viewpoint of legislation the 
matter is extremely complicated and great care must 
be exercised in order to insure relief to the groups ac¬ 
tually intended to be benefited and to avoid including 
among those benefited persons who we all agree are 
not entitled to relief. The legislation should also be 
drafted so as to avoid the creation of difficulties and 
confusion in administration. H.R. 8998 and S. 3901 
are subject to such substantial objections in these re¬ 
spects that the Department must oppose their enact¬ 
ment, although it is in favor of the general objectives 
of the President’s veto message. 

• • * 

“... I wish to reiterate the statement that the Depart¬ 
ment of Justice is in favor of taking appropriate ac¬ 
tion to protect certain classes of non-enemy minority 
stockholders where it is reasonably possible to do so. 
...” Statement of Harold F. Reis, Acting Chief, Legal 
Branch, Office of Alien Property, Department of Jus¬ 
tice, before the Special Subcommittee on War Claims 
of the House Committee on Interstate and Foreign 
Commerce concerning H.R. 8998 and S. 3901, pp. 6, 
14. (Italics added) 

Accordingly it is clear that as a matter of judicial, execu¬ 
tive and legislative construction, the Trading With the 
Enemy Act requires the preservation of non-enemy inter¬ 
ests in those neutral corporations which cannot establish 
the right to a full return of the vested corporate property. 

B. Appellants have an interest under the Constitution: 

The protection of non-enemy interests is compelled by the 
Constitution. 
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The Constitution guarantees to alien friends the protec¬ 
tion of the Fifth Amendment and the right to just compen¬ 
sation for the taking of their property by the United States. 
Russian Volunteer Fleet v. United States, 282 U. S. 481 
(1931) and cases therein cited. The property seized in 
this case belonged to the corporation, the plaintiff herein. 
The corporation is an alien friend, except “to the extent 
that... [it] is, or has been, . .. acting or purporting to act 
directly or indirectly for the benefit of or on behalf of any 
national ...” of a designated enemy country (Executive 
Order 8389, Section 5 E (iii)) because a foreign national, 
like any person, is “a national of a designated enemy coun¬ 
try” only to that extent. Executive Order 9095, Section 
10(a). Annex pp. 41-43. Cf. Standard Oil Co. v. Clark, 
163 F. (2d) 917, 925, footnote 1, 926 (C.C.A. 2, 1947), cert, 
denied 333 U.S. 873 (1948). Only to that extent, therefore, 
is its property confiscable without compensation. See 
Uebersee Finanz-Korp. v. Clark, supra; Silesian Ameri¬ 
can Corporation v. Clark, 332 U. S. 469,479 (1947); Sarthou 
v. Clark, 78 F. Supp. 139, 145 (S.D. Cal. 1948). 

C. A corporation has a remedy under § 9(a) of the Act: 

The court has the power and duty to grant in this action 
the relief requested by appellants. 

The question whether administrative relief could or 
should have been accorded in this case is not before the 
court. The fact is that the Government has not here pro¬ 
vided an administrative remedy, and if the executive can¬ 
not or will not administratively separate the wheat from 
the chaff, the court must do so. The court’s power under 
Section 9 (a) of the Act to rule return of non-enemy prop¬ 
erty and interests therein is far broader than that of the 
Custodian under Section 32. The Custodian’s restricted 
authority under Section 32 is in no manner a limitation on 
the court’s power. As this court held in McGrath v. 
Zander, 85 U. S. App. D. C. 334,177 F. (2d) 649, 652 (1949), 
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“True it is that mere presence within enemy territory 
of an enemy national during hostilities is usually a pro¬ 
hibitive factor against the discretionary power of re¬ 
turn granted the President or his delegate by Section 
32(a). However, a court is required to return under 
Section 9(a) if the claimant be not an ‘enemy or ally 
of enemy’, . . . The two sections 9(a) and 32(a) are 
independent and exclusive of each other. The latter, 
we think, was added to serve the limited purpose of 
affording speedy administrative relief (when found by 
the Executive in the interest of the United States) to 
certain classes technically banned under Section 9(a), 
■such as nationals of countries overrun by the enemy 
w r ho remained loyal to the Allied Cause. Although, 
with certain exceptions, citizenship and presence within 
the territory of an enemy country bar relief under the 
discretionary Executive authority granted by Section 
32(a), they, of themselves, do not bar recovery under 
Section 9(a). [Citing cases] The provisions of that 
section, as concern the courts’ jurisdiction, remain un¬ 
affected by Section 32(a). . . . ” 

Indeed, the representative of the Department of Justice, 
whose testimony on S. 3901 has been quoted herein at page 
21, practically conceded as much in his same presentation: 

“Another matter that should be referred to in the 
background of this legislation is the possibility that 
the courts may now have broader authority than the 
Attorney General has under Section 32 to give non¬ 
enemy stockholders relief. A dictum of the Supreme 
Court in Clark v. Uebersee Finanz-Korporation, 332 
U. S. 480 (1947), has been interpreted by some lawyers 
as giving the courts such authority.” Statement of 
Harold F. Reis, supra, at p. 4. 

The sole judicial remedy against the United States is by 
way of suit under Section 9 of the Trading With the Enemy 
Act, because the sovereign cannot be sued without its con¬ 
sent, whatever the character of the cause of action and 
even if it is based upon a constitutional right, Lynch v. 
United States, 292 U. S. 571, 581-2 (1934), and that consent, 
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with respect to property seized under the Trading With the 
Enemy Act, is expressly limited by Section 7(c) to suit 
nnder Section 9(a), Duisberg v. United States, Ct. of Claims 
No. 48727, May 1, 1950, Pfieuger v. United States, 73 App. 
D. C. 364,121 F. (2d) 732 (1941), cert, denied 314 XJ. S. 617; 
Escher v. United States, 68 Ct. of Claims 473 (1930), cert, 
denied 281 U. S. 752; see Uebersee Finanz-Korp. v. Clark, 
supra. To deny non-enemies protection of their interest 
nnder Section 9(a) wxmld therefore make of the original 
vesting a taking without compensation. But the Govern¬ 
ment cannot constitutionally take friendly aliens’ property 
without just compensation. Russian Volunteer Fleet v. 
United States, 282 U. S. 481 (1931). Such a construction 
of the Trading With the Enemy Act renders it unconstitu¬ 
tional. Becker Steel Co. v. Cummings, 296 U. S. 74, 79-80 
(1935). “The Act of Congress should be interpreted in the 
light of its manifest purpose to give effect to the constitu¬ 
tional guarantee.” Russian Volunteer Fleet v. United 
States, supra, at page 492. 

A construction of the statute which would permit reten¬ 
tion of all of the property of a neutral corporation which 
has substantial non-enemy ownership must therefore be re¬ 
jected as violative of the Constitution. To avoid this result 
two avenues of construction are theoretically available. 
Section 5(b) might be construed to permit the vesting and 
retention only of property of wholly enemy owned and con¬ 
trolled foreign corporations; alternatively, Sections 2, 
5(b), 7(c) and 9(a) can be read to permit the vesting of 
any foreign owned property which is “enemy controlled” 
or “enemy tainted” subject to return under Section 
9(a) to the extent of the non-enemy interest. The first in¬ 
terpretation produces complete frustration of the objective 
of Section 5(b), the reaching of concealed enemy assets, 
except in the rare case where no non-enemy interest what¬ 
ever is involved. This view was impliedly rejected by the 
Supreme Court in the Uebersee case. The second course, 
however, permits full efficacy to Section 5(b) while preserv- 
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ing the moral, equitable and constitutional rights of non¬ 
enemies. 

Thereby no violence need be done to the language of the 
Act nor to the Constitution. Section 2 permits the classi¬ 
fication of German stockholders of a Swiss corporation as 
enemies. Section 7(c) permits the vesting and retention of 
rights and claims of every character and description held 
for, by, on account of, or on behalf of or for the benefit of 
an enemy. Section 9(a) requires the return of non-enemy 
property, or of any non-enemy rights, interests or title 
therein. In Belin, Meyer <& Co. v. Miller, 266 U. S. 457 
(1925), the fact that Congress in Section 2 specifically 
enumerated those classes of corporations which were to be 
deemed enemy had been held to evidence a Congressional 
intent not to include the interests of enemy stockholders in 
neutral corporate property. By the enactment of Section 
5(b), according to the Supreme Court in the Uebersee case, 
Congress sought to reach those interests by nullifying the 
Behn, Meyer <& Co. construction of Section 2. Absent such 
construction, enemy stockholder interests are now includ¬ 
ible in Section 2. The result is to permit a foreign corpora¬ 
tion, if found to be “enemy tainted”, to recover under Sec¬ 
tion 9(a) and Section 2 that portion of the vested property 
proportionate to the interest of non-enemy shareholders, 
while the Government retains that portion held on behalf 
of enemies, which is retainable under Section 7(c), being 
“enemy” interests under Section 2. True, certain practical 
difficulties, as anticipated by the Supreme Court in Behn, 
Meyer <& Co. v. Miller, supra, are thereby created. But 
these difficulties are readily capable of judicial resolution. 

Of such difficulties, the principal one would seem to be 
that, were the proportioned return made to the corpora¬ 
tion without further restriction, the enemy by reason of its 
stockholdings would benefit thereby and the non-enemies 
would receive only a portion of their full interest. The in¬ 
stant action is a suit in equity 4 and the court in such a suit 

4 Section 9(a) states that the claimant shall “institute a suit in equity” 
to establish his claim. 

See also Eenlcels v. Sutherland, 271 TJ. S. 298 (1926) ; Standard OH Co. 
v. Clarlc, 163 F. (2d) 917 (C. C. A. 2, 1947), cert, denied 333 U. S. 873 (1948). 
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can control the distribution of money and property; indeed 
it can direct such distribution through the corporate treas¬ 
ury or even by passing it directly to stockholders, to avoid 
returning property to those stockholders not entitled 
thereto. Backus v. Finkelstein, 23 F. (2d) 357 (D. Minn. 
1927), app. dismissed, 31 F. (2d) 1011 (C.C.A. 8, 1929); 
Chounis v. Laing, 125 W. Va. 275, 23 S. E. (2d) 628 (1942); 
Sale v. Ambler, 6 A. (2d) 519 (Penna. 1939); Bailey v. 
Jacobs, 325 Pa. 187,189 Atl. 320 (1937); Joyce v. Congdon, 
114 Wash. 239, 195 P. 29 (1921); Matthews v. Headley 
Chocolate Co., 130 Md. 523, 100 Atl. 645 (1917); Brown v. 
DeYoung, 167 III 549, 47 N. E. 863 (1897); see People v. 
Ballard, 134 N. Y. 269, 297, 32 N. E. 54 (1892); Shanik v. 
Empire Power Corporation, 58 N. Y. S. (2d) 176, aff’d with¬ 
out opinion 62 N. Y. S. (2d) 760 (App. Div. 1946), affirmed 
unanimously without opinion, 296 N. Y. 664 (1946); cf. 
Alexander v. Quality Leather Goods Corp., 150 Misc. 577, 
269 N. Y. S. 499, 503-504 (Sup. Ct. N. Y. Co. 1934); Harris 
v. Rogers, 190 App. Div. 208, 179 N. Y. S. 799 (4th Dept. 
1919). 

In all of these cases, for reasons of policy or equity, it 
was held improper that certain stockholders receive the 
benefit of the corporate recovery, and the courts therefore 
directed either that the corporation pay the sums recov¬ 
ered only to the innocent stockholders (e.g., Matthews v. 
Headley Chocolate Co., supra), or that the recovery be 
paid directly to the stockholders entitled thereto (e.g., 
Backus v. Finkelstein, supra). More than half a century 
ago the Court of Appeals of New York had held that the 
fact that certain stockholders might not be entitled to relief 
in a derivative suit was no defense to a derivative action for 
an accounting (brought there by the Attorney General un¬ 
der statutory authority) and that recovery could be ap¬ 
portioned. The Court said: 

“The fact that the trustees acted in good faith did 

not empower them to do an illegal act; and the fact 
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that there may be some difficulty in the final adjust¬ 
ment of rights, because some of the stockholders con¬ 
sented, while others did not, constitutes no defense to 
the action. We see no greater difficulty, however, than 
would exist if the action were brought by a trustee who 
had not consented to the act complained of, and no rea¬ 
son why ‘the liability of the trustees to account’ should 
not be ‘limited to those shareholders who have not as¬ 
sented to the transfer’.” People v. Ballard, supra, at 
p. 297. 

It is felt that greater elaboration of this point would be 
unduly burdensome to this court, as it concerns the manner 
of according relief to appellants who are now but request¬ 
ing the right to be heard. There are, of course, many cases 
in which such relief was considered inappropriate and the 
general rule, that any recovery must be for the benefit of 
the corporate entity as a whole, was applied. 5 Our point is 
simply that the power exists to apportion and discriminate 
in an appropriate case, and that the case of non-enemy 
stockholders is most appropriate for the exercise of that 
power. 

The defendant and the plaintiff have argued below that 
because a stockholder is generally said not to have an inter¬ 
est in corporate property sufficient to justify a suit by him 
to recover it, or damages for injury to it, intervening stock¬ 
holders have no “interest” in the pending suit within the 
meaning of Rule 24(a)(2), governing interventions. This 
argument is but a play on words. Were it true, the opin¬ 
ion of the Uerbersee case would have to be disregarded 
completely. Were it true, no stockholder would, by defini¬ 
tion, ever be able to intervene in a corporate action under 
that rule. Yet such intervention to assert a derivative 

5 E.g., in Keenan v. Eshleman, 2 A. (2d) 904 (DeL 1938), defendants’ mis¬ 
appropriations had been purportedly ratified by a majority of stockholders. 
Defendants urged that they be required only to reimburse non-assenting stock¬ 
holders, thus reducing their own liability. The Court said: 

“. . . In effect, to allow the defendants to retain a part of this unlawful 
gains would constitute a gift.” 

Such is not the case here, for the Constitution and the Trading With the 
Enemy Act permit the retention of enemy interests by the defendant. 
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right is commonplace. E.g., Missouri-Kansas Pipe Line 
Co. v. United States, 312 U. S. 502 (1941); Pyle-National 
Co. v. Amos, 172 F. (2d) 425 (C. A. 7, 1949); Park <& Til- 
ford, Inc. v. Schulte, 160 F. (2d) 984 (C. C. A. 2, 1947); cf. 
Note, Shareholder Intervention in Corporate Litigation, 63 
Harvard L. Rev. 1426,1429 (1950). Appellants herein seek 
precisely such intervention. 

D. Representation of appellants’ interests by manage¬ 
ment is inadequate: Plaintiff’s management’s duty and in¬ 
terest are incompatible with these non-enemy interests. 

The plaintiff’s management in the nature of this case 
cannot adequately represent the non-enemy stockholder in¬ 
terests. Their duty as directors and neutrals is to repre¬ 
sent all stockholders, enemy and non-enemy alike. Accord¬ 
ingly, they must risk their entire position on the demand for 
full recovery of all the vested assets. They cannot there¬ 
fore properly urge that a distinction he made among the 
stockholders, and that if full recovery be denied because 
of enemy stockholdings, the recovery to which the corpora¬ 
tion is entitled under the Act should first he applied to 
satisfy the non-enemy interests in full, without benefit to 
enemy stockholders. They have made no such claim; and 
unless appellants’ claim is made before trial, serious preju¬ 
dice will result: it will not be considered by the court, be¬ 
cause, inter alia, a different order of proof and defense is 
required. Uebersee Finanz-Korp. v. Clark, 82 F. Supp. 602 
(1949). Moreover, if the Government’s contention that 
plaintiff’s management is controlled by the enemy is 
proved, the inadequacy of their representation of non¬ 
enemy interests becomes even clearer, for under those cir¬ 
cumstances their personal interests are opposed to those of 
non-enemies. 

This conflict of interest is even more pronounced with 
respect to the impending settlement. Whether the manage¬ 
ment is enemy-controlled or not, it is their fiduciary duty 
to apply a settlement to the general corporate benefit, in- 
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eluding thereby enemy interests without discrimination. 
But appellants contend that non-enemy stockholders are in 
any event entitled to complete and full protection. They 
would not receive such protection if the settlement pro¬ 
ceeds (by definition far less than the full value of the 
vested property) were either retained by the corporation 
or distributed among all stockholders. For example, if 
$24,000,000 were recovered in settlement for vested prop¬ 
erty worth $96,000,000, and non-enemy stockholdings num¬ 
bered 33% percent, they would benefit only to the extent of 
33% percent of $24,000,000 or $8,000,000, instead of 
33% percent of $96,000,000, or $32,000,000. Furthermore, 
the enemy would thereby benefit, in contravention of both 
the letter and spirit of the Trading With the Enemy Act, 
since they would receive $16,000,000 of the settlement fig¬ 
ure. In the light of this example, intervention by appel¬ 
lants in the instant case is essential to insure that any set¬ 
tlement fully evaluates and protects the position of non¬ 
enemy stockholders under the Act. Pyle-National v. Amos, 
supra; Park & Tilford, Inc. v. Schulte, supra. 

On their own authority, without direction by the court 
(which appellants demand but plaintiff opposes), plaintiff’s 
management cannot effect an allocation of settlement pro¬ 
ceeds, without violating their duty to treat all sharehold¬ 
ers equally. They will not in any case desire so to do, if' 
they are themselves enemy—as the Government asserts 
them to be—for they would thereby be depriving them¬ 
selves and their cohorts of millions of dollars for the bene¬ 
fit of non-enemies. 

The conclusion is inescapable that the plaintiff’s manage¬ 
ment does not and cannot adequately represent non-enemy 
interests. 

E. Appellants will or may be bound by the judgment. 

Appellants will or may be bound by the judgment, whether 
in favor of plaintiff or defendant, because stockholders can¬ 
not themselves sue for corporate property and a derivative 
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corporate action would be barred by the judgment which 
would be res judicata of any future derivative suit. 

That appellants “will or may be bound by a judgment in 
the action” (F.R.C.P. 24(a)(2)) is practically self-evident. 
“ # * • [A] stockholder is bound by a judgment against the 
corporation so far as it deals with corporate rights and lia¬ 
bilities. ...” 9 Fletcher, Cyclopedia Corporations, Sec¬ 
tion 4705, p. 579 (Rev. Ed. 1931). 

Indeed, that stockholders are in fact allowed to intervene 
in corporate actions pursuant to this provision of the rules 
in itself suffices to establish that they will or may be bound 
by a judgment. E.g., Missouri-Kansas Pipe Line Co. v. 
United States, supra; Park & Tilford, Inc. v. Schulte, supra. 
As to this there has never been any question. 

POINT n. 

Appellants Will Be Adversely Affected by a Distribution 
of Property Subject to the Disposition of the Court. 

A. The vested property is subject to the court’s control 
and disposition. 

Upon the commencement of a Section 9(a) suit, the vested 
property “. . . shall be retained in the custody of the Alien 
Property Custodian, or in the Treasury of the United 
States, as provided in this Act, and until any final judg¬ 
ment or decree which shall be entered in favor of the claim¬ 
ant shall be fully satisfied by payment or conveyance, trans¬ 
fer, assignment, or delivery by the defendant, or by the 
Alien Property Custodian, or Treasurer of the United 
States on order of the court, or until final judgment or de¬ 
cree shall be entered against the claimant or suit otherwise 
terminated.” 50 USC App. Section 9(a). 

Since the commencement of this suit by the plaintiff, the 
vested property has been subject to the disposition of the 
court. 
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B. Appellants will be adversely affected by disposition 
of the vested property. 

Appellants claim, on behalf of all non-enemy stockhold¬ 
ers, the right to a return of, or compensation for, their 
proportionate interest in the vested property. Any rights 
they may have therein will obviously be affected by the con¬ 
clusion of plaintiff’s suit. If settlement occurs, the gov¬ 
ernment will be free to dispose of the property, and the 
non-enemy stockholders.will have lost their rights. Even 
assuming, however, that non-enemy stockholders might 
bring an action against the government after the conclu¬ 
sion of plaintiff’s suit, to assert an independent right, they 
would be improperly prejudiced. A sale of the property 
by the government might have taken place in the interim, 
or the decree concluding this suit might itself embody some 
transfer of part of the vested property. Appellants would 
then have a claim, if at all, only against the proceeds of 
the vested property, as Section 7(c) provides that the sole 
remedy of a claimant 

“. . . in the event of sale or other disposition of such 
property by the Alien Property Custodian, shall be 
limited to and enforced against the net proceeds re¬ 
ceived therefrom and held by the Alien Property Cus¬ 
todian or by the Treasurer of the United States.” 50 
USC App. Section 7(c). 

As these proceeds may be far less than the true value 
of the claimants’ interests, this remedy is constitutionally 
inadequate unless claimants have an immediate right to 
sue, and thereby bar a sale or disposition. See Sielckerv- 
Schwartz v. American Factors, 60 F. (2d) 43, 45 (C.C.A. 
2d, 1932), cert, denied 287 U. S. 654, discussed in Becker 
Steel Co. v. Cummings, 296 U. S. 74, 80 (1935). 
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POINT m. 

The Impending Settlement Immediately and Irremediably 
Threatens the Interests of Appellants: Intervention Is 
Essential Whether or Not Under Rule 24(a). 

It has been shown that the corporation in its suit under 
§ 9(a) of the Act, if it cannot establish its right to a full 
recovery of the vested assets because of the fractional en¬ 
emy ownership of its stock, is nevertheless entitled under 
the Act and the Constitution to the return of that portion 
of the vested assets representing the interests of the non¬ 
enemy ownership in the corporation—for the benefit of the 
non-enemy stockholders. It has been shown that the man¬ 
agement of the corporation has such conflicts of interest 
that it cannot and will not make this claim. It has been 
shown that these same conflicts of interest have caused the 
management to seek a settlement of the action in derogation 
of this claim—and such a settlement is now impending: it 
contemplates a return far below the true value of the vested 
assets without recognition of the paramount rights of the 
non-enemy stockholders of the corporation; it would inure 
ratably to the benefit of enemy and non-enemy stockholders 
notwithstanding that enemies are ineligible under the Act 
to benefit therefrom; and it would benefit the enemy stock¬ 
holders at the expense of the non-enemy. 

It has likewise been shown that the appellants are en¬ 
titled to intervene under Rule 24(a), F.R.C.P., on the 
grounds that (1) their interests are not being adequately 
represented and they will or may be bound by a judgment 
in the action, and (2) they will be adversely affected by a 
distribution of the vested assets which are now subject to 
the control of the court if the impending settlement is not 
modified. Rule 24(a), however, is not “a comprehensive 
inventory of the allowable instances for intervention” as of 
right. Missouri-Kansas Pipe Line Co. v. United States, 
supra. Accordingly, it is submitted that in this case, where 
intervention is so essential for the protection of the inter¬ 
ests of the appellants, they are entitled to intervene whether 
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or not their situation fits precisely the provisions of the 
rale. Cf. Pyle-National Co. v. Amos, supra. 

CONCLUSION. 

The judgment of the court below should he reversed. 

Respectfully submitted, 

Welliam Radneb, 

Odell Nominees, 

Tower Building, 

Henby G. Fischeb, 

Dupont Circle Building, 
Washington, D. C. 

Attorneys for Appellants. 

Gbaubaed & Moskovitz, 

New York, New York, 

Of Counsel. 

October 15,1950. 
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LEGISLATIVE ANNEX. 

Trading With the Enemy Act, as Amended. 

Sec. 2. That the word “enemy,” as nsed herein, shall be 
deemed to mean, for the purposes of such trading and of 
this Act— 

(a) Any individual, partnership, or other body of indi¬ 
viduals, of any nationality, resident within the territory 
(including that occupied by the military and naval forces) 
of any nation with which the United States is at war, or 
resident outside the United States and doing business within 
such territory, and any corporation incorporated within 
such territory of any nation with which the United States 
is at war or incorporated within any country other than 
the United States and doing business within such territory. 

(b) The government of any nation with which the United 
States is at war, or any political or municipal subdivision 
thereof, or any officer, official, agent or agency thereof. 

(c) Such other individuals, or body or class of individ¬ 
uals, as may be natives, citizens, or subjects of any nation 
with which the United States is at war, other than citizens 
of the United States, wherever resident or wherever doing 
business, as the President, if he shall find the safety of the 
United States or the successful prosecution of the war shall 
so require, may, by proclamation, include within the term 
“enemy.” 

The words “ally of enemy,” as used herein, shall be 
deemed to mean— 

(a) Any individual, partnership, or other body of indi¬ 
viduals, of any nationality, resident within the territory 
(including that occupied by the military and naval forces) 
of any nation which is an ally of a nation with which the 
United States is at war, or resident outside the United 
States and doing business within such territory, and any 
corporation incorporated within such territory of such ally 
nation, or incorporated within any country other than the 
United States and doing business within such territory. 

(b) The government of any nation which is an ally of a 
nation with which the United States is at war, or any politi¬ 
cal or municipal subdivision of such ally nation, or any of¬ 
ficer, official, agent, or agency thereof. 
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(c) Such other individuals, or body or class of individ¬ 
uals, as may be natives, citizens, or subjects of any nation 
which is an ally of a nation with which the United States 
is at war, other than citizens of the United States, where- 
ever resident or wherever doing business, as the President, 
if he shall find the safety of the United States or the suc¬ 
cessful prosecution of the war shall so require, may, by 
proclamation, include within the term “ally of enemy.** 

The word “person,” as used herein, shall be deemed to 
mean an individual, partnership, association, company, or 
other unincorporated body of individuals, or corporation 
or body politic. 

The words “United States,” as used herein, shall be 
deemed to mean all land and water, continental or insular, 
in any way within the jurisdiction of the United States or 
occupied by the military or naval forces thereof. 

The words “the beginning of the war,” as used herein, 
shall be deemed to mean midnight ending the day on which 
Congress has declared or shall declare war or the existence 
of a state of war. 

The words “end of the war,” as used herein, shall be 
deemed to mean the date of proclamation of exchange of 
ratifications of the treaty of peace, unless the President 
shall, by proclamation, declare a prior date, in which case 
the date so proclaimed shall be deemed to be the “end of 
the war” within the meaning of this Act. 

The words “bank or banks,” as used herein, shall be 
deemed to mean and include national banks, State banks, 
trust companies, or other banks or banking associations 
doing business under the laws of the United States, or of 
any State of the United States. 

The words “to trade,** as used herein, shall be deemed 
to mean— 

(a) Pay, satisfy, compromise, or give security for the 
payment or satisfaction of any debt or obligation. 

(b) Draw, accept, pay, present for acceptance or pay¬ 
ment, or indorse any negotiable instrument or chose in 
action. 

(c) Enter into, carry on, complete, or perform any con¬ 
tract, agreement, or obligation. 

(d) Buy or sell, loan or extend credit, trade in, deal with, 
exchange, transmit, transfer, assign, or otherwise dispose 
of, or receive any form of property. 





36 


(e) To have any form of business or commercial com¬ 
munication or intercourse with. 


Sec. 5. (b) (1) During the time of war or during any other 
period of national emergency declared by the President, the 
President may, through any agency that he may designate, 
or otherwise, and under such rules and regulations as he 
may prescribe, by means of instructions, licenses, or other¬ 
wise— 

(A) investigate, regulate, or prohibit, any transac¬ 
tions in foreign exchange, transfers of credit or pay¬ 
ments between, by, through, or to any banking institu¬ 
tion, and the importing, exporting, hoarding, melting, 
or earmarking of gold or silver coin or bullion, currency 
or securities, and 

(B) investigate, regulate, direct and compel, nullify, 
void, prevent or prohibit, any acquisition, holding, with¬ 
holding, use, transfer, withdrawal, transportation, im¬ 
portation or exportation of, or dealing in, or exercising 
any right, power, or privilege with respect to, or trans¬ 
actions involving, any property in which any foreign 
country or a national thereof has any interest, 

by any person, or with respect to any property, subject to 
the jurisdiction of the United States; and any property or 
interest of any foreign country or national thereof shall 
vest, when, as, and upon the terms, directed by the Presi¬ 
dent, in such agency or person as may be designated from 
time to time by the President, and upon such terms and 
conditions as the President may prescribe such interest or 
property shall be held, used, administered, liquidated, sold, 
or otherwise dealt with in the interest of and for the bene¬ 
fit of the United States, and such designated agency or per¬ 
son may perform any and all acts incident to the accomplish¬ 
ment or furtherance of these purposes; and the President 
shall, in the manner hereinabove provided, require any 
person to keep a full record of, and to furnish under oath, 
in the form of reports or otherwise, complete information 
relative to any act or transaction referred to in this sub¬ 
division either before, during, or after the completion 
thereof, or relative to any interest in foreign property, or 
relative to any property in which any foreign country or 
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any national thereof has or has had any interest, or as may 
be otherwise necessary to enforce the provisions of this sub¬ 
division, and in any case in which a report could be re¬ 
quired, the President may, in the manner hereinabove pro¬ 
vided, require the production, or if necessary to the national 
security or defense, the seizure, of any books of account, 
records, contracts, letters, memoranda, or other papers, in 
the custody or control of such person; and the President 
may, in the manner hereinabove provided, take other and 
further measures not inconsistent herewith for the enforce¬ 
ment of this subdivision. 

(2) Any payment, conveyance, transfer, assignment, or 
delivery of property or interest therein, made to or for the 
account of the United States, or as otherwise directed, pur¬ 
suant to this subdivision or any rule, regulation, instruc¬ 
tion, or direction issued hereunder shall to the extent 
thereof be a full acquittance and discharge for all purposes 
of the obligation of the person making the same; and no 
person shall be held liable in any court for or in respect to 
anything done or omitted in good faith in connection with 
the administration of, or in pursuance of and in reliance on, 
this subdivision, or any rule, regulation, instruction, or di¬ 
rection issued hereunder. 

(3) As used in this subdivision the term “United States” 
ipeans the United States and any place subject to the juris¬ 
diction thereof, including the Philippine Islands, and the 
several courts of first instance of the Commonwealth of the 
Philippine Islands shall have jurisdiction in all cases, civil 
or criminal, arising under this subdivision in the Philippine 
Islands and concurrent jurisdiction with the district courts 
of the United States of all cases, civil or criminal, arising 
upon the high seas: Provided , however , That the foregoing 
shall not be construed ajs a limitation upon the power of the 
President, which is hereby conferred, to prescribe from 
time to time, definitions, not inconsistent with the purposes 
of this subdivison, for any or all of the terms used in this 
subdivision. Whoever willfully violates any of the provi¬ 
sions of this subdivision or of any license, order, rule or 
regulation issued thereunder, shall, upon conviction, be 
fined not more than $10,000, or, if a natural person, may 
be imprisoned for not more than ten years, or both; and any 
officer, director, or agent of any corporation who knowingly 
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participates in such violation may be punished by a like 
fine, imprisonment, or both. As used in this subdivision the 
term “person ’ 9 means an individual, partnership, associa¬ 
tion, or corporation. 


Sec. 6. That the President is authorized to appoint, pre¬ 
scribe the duties of, and fix the salary (not to exceed $5,000 
per annum) of an official to be known as the Alien Property 
Custodian, who shall be empowered to receive all money 
and property in the United States due or belonging to an 
enemy, or ally of enemy, which may be paid, conveyed, 
transferred, assigned, or delivered to said custodian under 
the provisions of this Act; and to hold, administer, and ac¬ 
count for the same under the general direction of the Presi¬ 
dent and as provided in this Act. The alien property cus¬ 
todian shall give such bond or bonds, and in such form and 
amount, and with such security as the President shall pre¬ 
scribe. The President may further employ in the District 
of Columbia and elsewhere and fix the compensation of such 
clerks, attorneys, investigators, accountants, and other em¬ 
ployees as he may find necessary for the due administration 
of the provisions of this Act: Provided > That such clerks, 
investigators, accountants, and other employees shall be ap¬ 
pointed from lists of eligibles to be supplied by the Civil 
Service Commission and in accordance with the civil-service 
law: Provided further , That the President shall cause a de¬ 
tailed report to be made to Congress on the first day of 
January of each year of all proceedings had under this Act 
during the year preceding. Such report shall contain a fist 
of all persons appointed or employed, with the salary or 
compensation paid to each, and a statement of the different 
kinds of property taken into custody and the disposition 
made thereof. 


Sec. 7. (c) If the President shall so require any money 
or other property including (but not thereby limiting the 
generality of the above) patents, copyrights, applications 
therefor, and rights to apply for the same, trade marks, 
choses in action, and rights and claims of every character 
and description owing or belonging to or held for, by, or on 
account of, or on behalf of, or for the benefit of, an enemy 
or ally of enemy not holding a license granted by the Presi- 
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dent hereunder, which the President after investigation 
shall determine is so owing or so belongs or is so held, shall 
be conveyed, transferred, assigned, delivered, or paid over 
to the Alien Property Custodian, or the same may be seized 
by the Alien Property Custodian; and all property thus ac¬ 
quired shall be held, administered and disposed of as else¬ 
where provided in this Act 

Any requirement made pursuant to this Act, or a duly 
certified copy thereof, may be filed, registered, or recorded 
in any office for the filing, registering, or recording of con¬ 
veyances, transfers, or assignments of any such property or 
rights as may be covered by such requirement (including 
the proper office for filing, registering, or recording con¬ 
veyances, transfers, or assignments of patents, copyrights, 
trade-marks, or any rights therein or any other rights); and 
if so filed, registered, or recorded shall impart the same 
notice and have the same force and effect as a duly executed 
conveyance, transfer, or assignment to the Alien Property 
Custodian so filed, registered, or recorded. 

Whenever any such property shall consist of shares of 
stock or other beneficial interest in any corporation, asso¬ 
ciation, or company or trust, it shall be the duty of the cor¬ 
poration, association, or company or trustee or trustees 
issuing such shares or any certificates or other instruments 
. representing the same or any other beneficial interest to 
cancel upon its, his, or their books all shares of stock or 
other beneficial interest standing upon its, his, or their 
books in the name of any person or persons, or held for, on 
account of, or on behalf of, or for the benefit of any person 
or persons who shall have been determined by the Presi¬ 
dent, after investigation, to be an enemy or ally of enemy, 
and which shall have been required to be conveyed, trans¬ 
ferred, assigned, or delivered to the Alien Property Custo¬ 
dian or seized by him, and in lieu thereof to issue certifi¬ 
cates or other instruments for such shares or other bene¬ 
ficial interest to the Alien Property Custodian or otherwise, 
as the Alien Property Custodian shall require. 

The sole relief and remedy of any person having any 
claim to any money or other property heretofore or here¬ 
after conveyed, transferred, assigned, delivered, or paid 
over to the Alien Property Custodian, or required so to be, 
or seized by him shall be that provided by the terms of this 
Act, and in the event of sale or other disposition of such 
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property by the Alien Property Custodian, shall be limited 
to and enforced against the net proceeds received therefrom 
and held by the Alien Property Custodian or by the Treas¬ 
urer of the United States. 


Sec. 9. (a) That any person not an enemy or ally of 

enemy claiming any interest, right, or title in any money or 
other property which may have been conveyed, transferred, 
assigned, delivered, or paid to the Alien Property Custo¬ 
dian or seized by him hereunder and held by him or by the 
Treasurer of the United States, or to whom any debt may 
be owing from an enemy or ally of enemy whose property 
or any part thereof shall have been conveyed, transferred, 
assigned, delivered, or paid to the Alien Property Custo¬ 
dian or seized by him hereunder and held by him or by the 
Treasurer of the United States may file with the said cus¬ 
todian a notice of his claim under oath and in such form 
and containing such particulars as the said custodian shall 
require; and the President, if application is made therefor 
by the claimant, may order the payment, conveyance, trans¬ 
fer, assignment, or delivery to said claimant of the money 
or other property so held by the Alien Property Custodian 
or by the Treasurer of the United States, or of the interest 
therein to which the President shall determine said claim¬ 
ant is entitled: Provided, That no such order by the Presi¬ 
dent shall bar any person from the prosecution of any suit 
at law or in equity against the claimant to establish any 
right, title, or interest which he may have in such money or 
other property. If the President shall not so order within 
sixty days after the filing of such application or if the claim¬ 
ant shall have filed the notice as above required and shall 
have made no application to the President, said claimant 
may institute a suit in equity in the District Court of the 
United States for the District of Columbia or in the district 
court of the United States for the district in which such 
claimant resides, or, if a corporation, where it has its prin¬ 
cipal place of business (to which suit the Alien Property 
Custodian or the Treasurer of the United States, as the 
case may be, shall be made a party defendant), to estab¬ 
lish the interest, right, title, or debt so claimed, and if so 
established the court shall order the payment, conveyance, 
transfer, assignment, or delivery to said claimant of the 
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money or other property so held by the Alien Property Cus¬ 
todian or by the Treasurer of the United States or the in¬ 
terest therein to which the court shall determine said 
claimant is entitled. If suit shall be so instituted, then 
such money or property shall be retained in the custody of 
the Alien Property Custodian, or in the Treasury of the 
United States, as provided in this Act, and until any final 
judgment or decree which shall be entered in favor of the 
claimant shall be fully satisfied by payment or conveyance, 
transfer, assignment, or delivery by the defendant, or by 
the Alien Property Custodian, or Treasurer of the United 
States on order of the court, or until final judgment or de¬ 
cree shall be entered against the claimant or suit otherwise 
terminated. 


Executive Order No. 8389 of April 10,1940, as Amended. 

Sec. 5. E. The term “national” shall include, 


(iii) Any person to the extent that such person is, or 
has been, since such effective date, acting or purporting 
to act directly or indirectly for the benefit or on behalf 
of any national of such foreign country, and 


Executive Order No. 9095 of March 11, 1942. 

Sec. 10. For the purpose of this Executive Order: 

(a) The term “designated enemy country” shall 
mean any foreign country against which the United 
States has declared the existence of a state of war 
(Germany, Italy, Japan, Bulgaria, Hungary, and Ru¬ 
mania) and any other country with which the United 
States is at war in the future. The term 44 national” 
shall have the meaning prescribed in section 5 of Ex¬ 
ecutive Order No. 8389, as amended: Provided, how¬ 
ever, That persons not within designated enemy coun¬ 
tries (even though they may be within enemy-occupied 
countries or areas) shall not be deemed to be nationals 
of a designated enemy country unless the Alien Prop¬ 
erty Custodian determines: (i) that such person is con¬ 
trolled by or acting for or on behalf of (including 
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cloaks for) a designated enemy country or a person 
within such country; or (ii) that such person is a citizen 
or subject of a designated enemy country and within an 
enemy-occupied country or area; or (iii) that the na¬ 
tional interest of the United States requires that such 
person be treated as a national of a designated enemy 
country. For the purpose of this Executive Order any 
determination by the Alien Property Custodian that 
any property or interest of any foreign country or na¬ 
tional thereof is the property or interest of a desig¬ 
nated enemy country or national thereof shall be final 
and conclusive as to the power of the Alien Property 
Custodian to exercise any of the power or authority 
conferred upon me by section 5 (b) of the Trading 
with the enemy Act, as amended. 
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S. 3901, 81st Congress, 2d Session. 

In the House of Representatives 
July 27,1950 

Referred to the Committee on Interstate and 
Foreign Commerce 

AN ACT 

Amending section 34 of the Trading With the Enemy Act 
of October 6,1917 (40 Stat. 411), as amended. 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That section 34 of the Trading With the Enemy 
Act of October 6,1917 (40 Stat. 411), as amended, is hereby 
further amended by adding at the end thereof the following 
subsection: 

“ (j) If the property or interest vested in or transferred 
to the Alien Property Custodian was owned, either directly 
or beneficially, immediately prior to such vesting or trans¬ 
fer, by an ineligible corporation, or other business associa¬ 
tion, then after final disposition of the debt claims described 
in subsection (g) hereof the Custodian shall pay out of the 
remaining balance, if any, of the money from which in ac¬ 
cordance with subsection (d) hereof payment of debt 
claims may be made, claims based on owne rship by eligible 
owners of less than all of the common or pc eferred stock of 
such ineligible corporation or of less thai the entire pro¬ 
prietary and beneficial interest in such ill ligible associa¬ 
tion. For the purpose of this section a clai based on such 
ownership shall be treated as a debt claiml xeppt that the 
time for filing such claim shall expire two! ears from the 
date of the last vesting in or transfer to uL Custodian of 
any property or interest of an ineligible Varporation or 
association in which there is such ownership, or from the 
date of the enactment of this subsection, whichever is later. 

“Such remaining balance shall be equitably applied by 
the Custodian to such claims of eligible owners taking into 
consideration the nature, preferred or common, of the claim 
of each such owner. The amounts payable on such claims 
shall be based on the proportionate stock or proprietary 
and beneficial interest of each eligible owner and in the case 
of an eligible owner of common or capital stock or an in- 
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terest in the nature thereof shall equal that proportion of 
the vested assets remaining after taking into account claims 
otherwise payable under this Act (including claims of cred¬ 
itors otherwise payable under this section and claims of a 
preferred nature of eligible owners payable under this sub¬ 
section) which corresponds to such owner’s proportionate 
common or capital stock interest or proprietary and bene¬ 
ficial interest in the nature thereof in such corporation or 
association: Provided, however, That this subsection shall 
not be deemed to require payment of any claim otherwise 
payable pursuant to any international agreement. 

“For the purpose of this subsection ‘ineligible corpora¬ 
tion or association’ means a corporation or association 
which is determined to be ineligible for return of vested 
property pursuant to section 32 of this Act, and ‘eligible 
owner’ means the owner of any part of the stock of an in¬ 
eligible corporation or of any part of the proprietary and 
beneficial interest in an ineligible association, or the legal 
representative or successor in interest by inheritance, de¬ 
vise, bequest, or operation of . law of such owner, if such 
ownership of such stock or proprietary and beneficial in¬ 
terest existed immediately prior to vesting in or transfer to 
the Alien Property Custodian and continuously thereafter 
to the date of payment pursuant to this subsection (without 
regard to purported divestments or limitations of such own¬ 
ership by the Government of Germany, Japan, Bulgaria, 
Hungary, or Rumania), and if such owner and his legal 
representative or successor in interest, if any, are persons, 
corporations, or associations determined to be eligible for 
return of vested property under section 32 of this Act” 

Passed the Senate July 26 (legislative day, July 20), 
1950. 

Attest: Leslie L. Biffle, 

Secretary. 




Senate Report No. 2051, 81st Congress, 2d Session. 

Amending Section 34 op the Trading With the 

Enemy Act 

July 17 (legislative day, July 1), 1950—Ordered to be 

printed 

Mr. McC arran, from the Committee on the Jndiciary, 
submitted the following 

REPORT 

[To accompany S- 3901] 

The Committee on the Judiciary, to whom was referred 
the bill (S. 3901) amending section 34 of the Trading With 
the Enemy Act of October 6, 1917 (40 Stat. 411), as 
amended, having considered the same, report favorably 
thereon, without amendment, and recommend that the bill 
do pass. 

STATEMENT 

The purpose of the proposed legislation is to correct an 
inequity now present in existing law. In view of the Presi¬ 
dents remarks in his veto message on H. R. 8422 (H. Doc. 
No. 628), it is the opinion of the committee that the present 
measure will bear the favorable endorsement of the De¬ 
partment of Justice (Alien Property Custodian) and the 
President. H. R. 8422 was a private bill designed to cor¬ 
rect an injustice to a single individual, which injustice was 
the result of the inequity in existing law referred to aboye 
and explained in the following paragraphs. The President 
in his veto message, which readily admitted that the in¬ 
equity existed, nevertheless stated (and in fact specifically 
asked) that the matter should be attended to by general 
legislation affording relief to ^ those similarly situated. 
The proposed bill has been c \-( T 'kr drafted to meet the re¬ 
quirements as asked by the Executive. 

Under existing law, there is a statutory prohibition 
against the return of property to persons who, even though 
they qualify as individuals, are ineligible because their 
ownership of the vested property was through the medium 
of a corporation. Thus, for instance, an enemy alien whose 
property has been vested directly by the Alien Property 
Custodian can secure return of such property upon qualify- 
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ing under the law as a persecutee. However, the same per¬ 
son is barred from recovery by law if such vested property 
happens to consist of a minority interest in a vested corpo¬ 
ration. The inequity, in the form of an unwarranted dis¬ 
crimination, is obvious. 

Attached hereto and made a part thereof is the veto mes¬ 
sage of the President, wherein this general legislation is 
advised and requested. 


To the House of Representatives: 

I return herewith, without my approval, the enrolled bill 
(H. R. 8422) for the relief of Carmencita von Plettenberg. 

The bill directs the transfer to Countess Carmencita von 
Plettenberg of 30.77 percent of the property vested by Vest¬ 
ing Order 10744 as the property of Casa Konke S. A. and 
La Talleres Tipo-Litograficos Ariston (Imprenta Ariston), 
business enterprises organized under the laws of Honduras. 

It appears that Countess Carmencita von Plettenberg ac¬ 
quired an interest in these Honduran enterprises by in¬ 
heritance from her father, a German citizen. The remain¬ 
ing interest in the enterprises was held by German citizens 
resident in Germany. Although Countess von Plettenberg 
was a German citizen, resident in Germany during the war, 
she would be eligible under section 32 (a) of the Trading 
With the Enemy Act for return of any property formerly 
owned by her if she were shown to be a victim of religious 
or political persecution. But, while it appears that she was 
a victim of persecution by the Nazis, the property which 
she claims was owned by corporations in which she was a 
minority shareholder. Her minority share of the vested as¬ 
sets of the corporations in question cannot be returned un¬ 
der the law as it now exists because more than 50 percent of 
the stock was owned by persons who are ineligible under 
the statute for the return of the vested property. 

It is recognized that injustices may result from the statu¬ 
tory prohibition against return of property to persons who, 
even though they qualify as individuals, are ineligible be¬ 
cause their ownership of the vested property was through 
the medium of a corporation. This provision of law has re¬ 
quired the Office of Alien Property to deny the return of 
property in other cases just as deserving as the one here in 
question. The special consideration this bill would grant to 
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this particular claimant would be nnfair to the other claim¬ 
ants in equally appealing circumstances. 

The problem presented by this case and other similar 
cases should be considered in connection with general legis¬ 
lation amending the Trading With the Enemy Act to per¬ 
mit returns of property to persons who would be eligible 
claimants if they had owned the property directly rather 
than through a corporate equity. I hope that the Con¬ 
gress, with the assistance of the executive agencies con¬ 
cerned, will develop and enact appropriate legislation at an 
early date. 

While the particular facts in this case warrant sym¬ 
pathetic consideration, I am constrained, for the foregoing 
reasons, to withhold my approval from the bill. 

Harry S. Truman. 

The White House, June 23, 1950. 


H. R. 8422 

Eighty-first Congress of the United States of America, 
at the Second Session, Begun and Held at the City 
of Washington on Tuesday, the Third Day of Janu¬ 
ary, One Thousand Nine Hundred and Fifty 

An Act For the relief of Carmencita von Plettenberg. 

Be it enacted by the Senate and Bouse of Representatives 
of the United States of America in Congress assembled, 
That the President, or the officer or agency designated by 
him, pursuant to the provisions of section 32 of the Trading 
With the Enemy Act (U. S. C., title 50, App., sec. 32), shaS 
transfer and deliver 30.77 per centum of the property here¬ 
inafter described to Carmencita von Plettenberg (also 
known as Minita von Plettenberg) or her successors in in¬ 
terest. The property heretofore referred to is all of the 
property and interests vested in of transferred to the At¬ 
torney General as the property of Casa Konke S. A., a cor¬ 
poration, and as the property of La Talleres Tipo-Lito- 
graficos Ariston (Imprenta Ariston), remaining after the 
deduction of the amount expended or incurred by the United 
States, prior to the transfers provided by this Act, for the 
conservation, preservation, or maintenance of such prop¬ 
erty and interests and for the payment of debts lawfully 
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payable out of such property and interests. The term * 1 suc¬ 
cessor in interest” shall mean the legal representative 
(whether or not appointed by a court in the United States), 
or a person succeeding by inheritance, devise, bequest, or 
operation of law, to any part of the stock or other beneficial 
ownership by Carmencita von Plettenberg of the corpora¬ 
tion, property, and interests referred to above. 

Sec. 2. The property and interests to be transferred as 
provided by this Act shall be subject to attachment, in ac¬ 
cordance with the provisions of section 32 (f) of the 
Trading With the Enemy Act, in the same manner as prop¬ 
erty of (1) the person to whom return is to be made and (2) 
the person who owned such property or interests immedi¬ 
ately prior to its vesting or transfer to the Alien Property 
Custodian; but not more than 30.77 per centum of any obli¬ 
gation of such owner prior to vesting shall be satisfied out 
of such property and interests. Upon delivery of property 
to a transferee under this Act, such transferee shall suc¬ 
ceed to 30.77 per centum of each obligation lawfully asserti- 
ble by a person not ineligible to receive a return under sec¬ 
tion 32 of the Trading With the Enemy Act against the cor¬ 
poration, property, or interests referred to above, except 
that such transferee shall not succeed to obligations exceed¬ 
ing in aggregate amount the value of the property and in¬ 
terests transferred to such transferee under the provisions 
of this Act. 

Sec. 3. Not more than 10 per centum in value of the 
proceeds of the transfers provided for by this Act shall be 
paid or delivered to or received by any agent or attorney on 
account of services rendered in connection with the trans¬ 
fers provided for by this Act, and the same shall be unlaw¬ 
ful, any contract to the contrary notwithstanding. Any 
person violating the provisions of this section shall be 
deemed guilty of a misdemeanor and upon conviction 
thereof shall be fined in any sum not exceeding $1,000. 

Sam Rayburn, 

Speaker of the House of Representatives . 

Alben W. Barkley, 

Vice President of the United States 
and President of the Senate. 






[Endorsement on back of bilL] 

I certify that this Act originated in the House of Repre¬ 
sentatives. 

Ralph R. Roberts, Cleric. 


Standing Rules of the Senate, changes in existing law made 
by the bill, as reported, are shown as follows . . . 

[The text of Section 34 follows.] 
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TRANSLATION 

Oesterreichische Credit-Anstalt fur Handel und Gewerbe 
and Wiener Bank-Verein, Claimants, Deuische Industrie 
Gesellschaft A.G., Intervenor v. the S. H. S. State [Yugo¬ 
slav Government] (Case #6), VII Recueil des Decisions 
des Tribunaux Arbitraux Mixtes, pp. 794-802 [1927-28], 
Austro-Yugoslav Mixed Arbitral Tribunal, September 
8,1927. 

Austrian stockholders in a German company pretending 
to enforce the claims of the company against the S.H.S. 
state; action not receivable; limited company being a moral 
body distinct from the persons of the stockholders; con¬ 
firmation of decisions of the M.A.T. in the Hungaro-Yougo- 
Slav Magyar Altalanca Hitelbank,—Interference; national¬ 
ity of interferer; alleged Austrian control; Art. 249 litt. b. 
of the Treaty of St. Germain; limited liability company 
created under German law and having its principal office 
in Germany; German nationality; incompetence of the 
M.A.T. 1 

The Austro-Yugoslav mixed arbitral tribunal, sitting 
at The Hague in the Peace Palace, consisting of Messrs. 
Paul Logoz, chairman, Karl Zwiedineck, Austrian' arbitra¬ 
tor, D. Arangelovitch, Yugoslav arbitrator, assisted by 
M. Jaques Le Fort, neutral secretary agreed upon by the 
Austrian and Yugoslav governments; 

Upon the petition by which the Oesterreichische Credit- 
Anstalt fur Handel und Gewerbe in Vienna and the Wiener 
Bank-Verein, also in Vienna, have alleged the following: 

“1. By sales agreement concluded on November 25, 
1917, with Prince Albert Thurn und Taxis, the Oester¬ 
reichische Credit-Anstalt fur [Handel] und Gewerbe 
(hereafter referred to by the letters ‘O.C.A.’) and the 
Wiener Bank-Verein acquired, together with the Un- 
garische Credit-Bank (hereafter referred to by the let¬ 
ters ‘U.C.B.’), 1030 shares of the Deutsche Industrie 
Gesellschaft A.G. (hereafter referred to by the letters 

1 (Translator’s note: The foregoing summary appears in English in the 
original.) 
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‘D.I.G.A.G.’). At the same time the three banks re¬ 
ferred to above purchased an additional 370 shares so 
that they became owners of 1400 shares altogether, 
which means one hundred per cent of the shares of the 
D.I.G.A.G. Each of the petitioning banks is the owner 
of one third of these shares, and the U.C.B., which is 
the owner of the third third of the shares, has filed a 
similar petition with the Hungaro-Yugoslav mixed 
arbitral tribunal. 

“2. The D.I.G.A.G. was the owner of a sugar factory 
in Belgrade. At the time of the armistice, in the fall of 
1918, the operation of this factory was interrupted 
because of a lack of machinery and necessary installa¬ 
tions. After the armistice, the corporation, following 
intervention by the Yugoslav government and moti¬ 
vated by the desire, on the one hand, to safeguard the 
continued existence of the sugar beet cultures which 
the corporation had introduced in old Serbia at great 
sacrifice, and, on the other hand, to safeguard the pro¬ 
duction of sugar necessary for the country, decided to 
put the factory back into operation, which had been 
dismantled and to some degree damaged as a result of 
the war. For this purpose, the corporation, in the 
beginning of 1919, had sent to Belgrade at very great 
expense in two convoys of tugboats the machines, 
accessories, equipment and material required for put¬ 
ting the factory back into operation, and this was done 
with the knowledge and the consent of the then Serbian 
government and with the assistance of the British Ad¬ 
miralty. The reconstruction of the factory took about 
half a year and entailed considerable expense, which 
was defrayed by the corporation. So the sugar produc¬ 
tion campaign was resumed in the fall of 1919. In the 
beginning of 1920, the Yugoslav government installed a 
sequestration commission in the factory, dismissed the 
plant management and later sequestered the factory 
definitively. 

“3. Although no official communication has reached 
us up to the present, we hear from our attorney in Bel¬ 
grade that the Yugoslav government recently decided 
to expropriate the factory, and it appears that, under 
a bill at present pending before the parliament, it must 
be liquidated with all its assets and liabilities by Jan¬ 
uary 10,1920, and that a price of 14 million dinars has 
been fixed for this liquidation. 
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“4. The petitioning banks, in their capacity as owners 
of a third of the shares of the D. I. G. A. G. each, con¬ 
sider their rights infringed upon in the following 
respects: 

(a) They estimate the value of the factory at 60 
million dinars so that they consider insufficient the 
price of 14 millions contemplated for the liquidation. 

(b) They claim that the investments they have made 
after the armistice (machines, accessories, equipment, 
material, installations and other work) may not be 
liquidated, according to the provisions of Article 249 b 
of the Treaty of St. Germain, because they were made 
on the basis of a special tacit authorization by the 
Yugoslav government; petitioners, consequently, de¬ 
mand the return, in natura, of the machines, access¬ 
ories, equipment and material and the refund, in money, 
of the other expenditures; if return in natura is not 
possible, petitioners demand payment of the value. 

(c) That part of the profit which has been real¬ 
ized owing to these investments returns to the D. I. G. 
A. G. Petitioners are unable to indicate the amount 
in this regard because they do not know the factory 
books. 

(d) Since without the machines delivered and in¬ 
stalled by the corporation the Belgrade establishment 
cannot be considered to be a sugar factory and the 
equipment which still existed at the time of the armis¬ 
tice could not have been used at all, the D. I. G. A. G. 
is entitled, in addition to the value of these invest¬ 
ments, to a proportionate part of the factory itself. 
Petitioners, therefore, also demand to be paid some¬ 
thing under this aspect.” 

Considering the motions made by the petitioning banks 
in these words: 

“The Oesterreichische Credit- Anstalt fiir Handel und 
Gewerbe and the Wiener Bank-Verein, therefore, pray 
to determine the amount to which the D. L G. A. G. is 
entitled on the basis of the points set forth above and 
to grant to each of the two institutions, for its share 
of one third each in the D. I. G. A. G., a proportionate 
amount. 
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“Plaintiffs therefore demand that judgment be ren¬ 
dered against the government of the Kingdom of the 
Serbs, Croats and Slovenes and that it be ordered to 
pay the amount to be determined plus 6% interest and 
costs.” 

Considering the reply of the Yugoslav government in 
which it states that it has ordered the liquidation of the D. 

I. G. A. G. in application of Art. 297 b of the Treaty of Ver¬ 
sailles and moved that it may please the mixed arbitral 
tribunal: 

1. To declare that it has no jurisdiction. 

2. To say that the petition was made too late and that, 
in addition, the petitioning banks have no standing in the 
case. 

3. Essentially, to dismiss the petition of the banks and 
to order them to pay the costs of the suit. 

Considering the brief of July 25, 1927, by which the D. I. 
G. A. G., having its corporate seat at Regensburg, has stated 
its intention to intervene in the present action and has 
made the following motions: 

“1. The D. I. G. A. G. asks to be permitted to inter¬ 
vene under Article 28 of the Rules of Procedure and 
moves that the court dismiss the petitions of the Oester- 
reichische Credit-Anstalt fiir Handel und Gewerbe 
and of the Wiener Bank-Verein and render a decision 
along the lines of the motions which will be set forth 
below in detail. 

“2. Petitioners have asserted only two thirds of the 
claims of the D. I. G. A. G. The D. I. G. A. G., however, 
asserts its entire claim before the court; if the claim 
for the third third is considered a new complaint, the 
D. I. G. A. G. moves that this complaint be joined with 
the present proceedings under Article 31 of the Rules 
of Procedure. 

“3. The D. I. G. A. G. moves, on the basis of Art. 252 d, 
Art. 256 and Art. 257, that the legal situation, which 
has been impaired by the liquidation measures, be re¬ 
established; if this should be impossible, it asks for 
proportionate damages.” 
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Considering the brief of August 24, 1927, by which the 
Serb-Croat-Slovene government has moved that it may 
please the mixed arbitral tribunal: 

To rule out the intervention of the D. L G. A. G. and 
to order it to pay the cost of this step; 

Having heard, at the hearing of September 6, 1927, the 
pleadings of 

Hans Ivarger, attorney-at-law, counsel for the peti¬ 
tioning banks, Anton Lukacs, attorney-at-law, counsel 
for the D. I. G. A. G., Messrs. Bludhdorn and Bacotic, 
agents of the Austrian and Serb-Croat-Slovene govern¬ 
ments. 

Considering the motions made at this hearing of the 
pleadings by the petitioning banks, asking that it please 
the mixed arbitral tribunal: 

“I. We, therefore, move the arbitration tribunal find 
judgment against the Kingdom of the Serbs, Croats 
and Slovenes and order it to return to us in natura 
two thirds of the machines and other movables brought 
by us into aforesaid sugar factory after the armistice, 
and two thirds of the amount of sfrs. 800,000 in cash 
expended for investments in that factory, the latter 
amount with interest from September 1, 1919. 

“II. Should it be impossible to return in natura, as 
demanded above, the two thirds of the machines and 
other movables brought into the factory, we move the 
arbitral tribunal to decide that the defendant gov¬ 
ernment is liable for payment in cash, out of the fair 
proceeds of the liquidation of the sugar factory in ques¬ 
tion, of two thirds of the amount corresponding to the 
machines and other movables and to the investment 
made, i.e., 10 million dinars. 

“III. If the arbitral tribunal should be of the 
opinion that the defendant government had the right 
under Art. 249 b of the Peace Treaty of St. Germain 
also to liquidate the machines and other movables 
brought in and the investments made after the armis¬ 
tice, the arbitral tribunal is asked to find that the 
determination by the defendant government of the liqui¬ 
dation price of 14 million dinars was not made in ac¬ 
cordance with the provisions of Art. 249 b, paragraph 




6 


2, and that, therefore, the Kingdom of the Serbs, 
Croats and Slovenes be ordered to start this liquida¬ 
tion anew by way of a sale at auction in accordance 
with the Serbian rules of procedure and to pay over 
to us two thirds of the proceeds of the liquidation real¬ 
ized in this way. 

“IV. We also move that the arbitral tribunal 
decide that the defendant government is liable to pay 
to us in cash also two thirds of the profits realized by 
aforesaid sugar factory during the period from May 
12, 1029 [1920?] to December 1, 1925, amounting to 
at least 10 million dinars, as these profits could be real¬ 
ized only by using the movables brought in and the in¬ 
vestments made which were not subject to seizure. 

“V. Finally we move the arbitral tribunal to order 
the Kingdom of the Serbs, Croats and Slovenes 
to reimburse us for the cost of the arbitration proceed¬ 
ings listed below. 

(a) Expense of plaintiff banks S. 1 

(b) Travel expense of counsel of plaintiffs 

banks S. 1000 

(c) Counsel’s fee, according to the Austrian 

list of lawyers’ fees S. ” 

Considering the law: 

1. The petitioning banks being Austrian, this tribunal 
is competent, because of the persons involved, to take cog¬ 
nizance of their claim directed against the Serb-Croat- 
Slovene government. 

The tribunal, therefore, does not have to examine the 
question whether it is competent because of the matter in¬ 
volved, in accordance with Article 256 or Article 257 of the 
Treaty of St. Germain. 

2. It is actually undisputed: 

(a) That the damage which constitutes the point of de¬ 
parture of this action has been suffered by the D.I.G.A.G. as 
owner of a sugar factory located in the territory of the 
Serb-Croat-Slovene government; 

(b) That the D.I.G.A.G. is a corporation organized under 
the German laws, having its corporate seat at Regensburg, 
Germany; 
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(c) That especially under German law, a corporation is 
a juristic person which is distinct from the personalities 
of the stockholders, which has its own business and prop¬ 
erty and which can be validly represented in matters of 
law only by its organs and representatives authorized in 
this respect according to the rules. 

On the other hand, the petitioning banks do not sue as 
organs or agents but in their capacity as stockholders of 
the D. I. G. A. G. 

They claim that, as stockholders, they have standing in 
asserting the rights to which the corporation may be entitled 
as against the Serb-Croat-Slovene government. 

The mixed arbitral tribunal cannot share this view¬ 
point which obviously contradicts the very nature of the 
corporation and which is, contrary to the allegations of the 
petitioning banks, in no way supported by article 249 b of 
the Treaty of St. Germain. 

The claim asserted by the petitioning banks against the 
Serb-Croat-Slovene government can, therefore, not be recog¬ 
nized. 

3. The D. I. G. A. G., which doubtless has understood the 
meaning of the precedent set by the judgment rendered to 
the same effect, on April 2, 1927, by the Hungaro-Yugoslav 
mixed arbitral tribunal, in the case of Magyar Altalanos 
Hitelbank v. The Yugoslav Government , has indicated, 
by its brief of intervention of July 25,1927, its intention to 
take the place of the Oesterreichische Credit-Anstalt and 
the Wiener Bank-Verein as petitioner in this action and 
to assert itself all the rights which it claims to have against 
the Serb-Croat-Slovene government. 

The first question posed by this intervention is whether 
this tribunal is competent to pass upon the motions of the 
D. I. G. A. G., as seen from the angle of the nationality of 
the parties. 

In other words, it must be ascertained whether the 
D. I. G. A. G. is an Austrian corporation for the purpose of 
this action. 

This the D. I. G. A. G. has maintained, asserting that two 
thirds of its shares are in the hands of the petitioning 
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Austrian banks and, furthermore, that Art. 249 b of the 
Treaty of St. Germain gives it the right to consider itself 
an Austrian corporation. 

This tribunal is of a different opinion, even if—which 
cannot be examined here—the allegation of the D. I. G. A. G. 
is well founded according to which it was subject to Aus¬ 
trian control at the time when the Treaty of St. Germain 
went into effect. 

It is correct, as the D. I. G. A. G. has stated, that various 
decisions of the mixed arbitral tribunals have applied 
the economic criterion of control in determining the nation¬ 
ality of corporations. (See especially the judgments ren¬ 
dered in the cases of Societe du Chemin de Fer Damas- 
Hamah v. Com-pagnie du Chemin de Fer de Bagdad, 
Recueil, vol. I, p. 401; Elmores Metall A. G. v. Grunberg, 
Recueil, vol. V, p. 777). But this does not mean that, so 
far, the opinions of the mixed arbitral tribunals have 
been unanimous in this respect (Cf. for instance the judg¬ 
ment in Dawson and Son v. BoXkanische Handels und Indus¬ 
trie A. G. and Basque Balka/nique, Recueil, vol. Ill, pp. 534 
et seq.). 

On the other hand it is hardly possible to admit that a 
different criterion must be applied in determining the 
nationality of a corporation depending on the part of the 
peace treaty which has to be applied. 

It has to be pointed out, in addition, that the Treaty of 
St. Germain, especially in its part X, section IV, does not 
state that the corporations controlled by nationals of the 
former Austrian Empire must be considered as having 
Austrian nationality. 

Art. 249 b, in particular, limits itself to giving the allied 
and associated powers the right to retain and to liquidate, 
under certain conditions, the property, rights and interests 
belonging “to nationals of the former Austrian Empire or 
to corporations controlled by them.” 

In other words, the Treaty permits the liquidation of the 
property, rights and interests of a corporation “controlled 
by nationals of the former Austrian Empire,” whatever 
otherwise may be the nationality of that corporation. On 
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the other hand; it does not say that it considers a corpora¬ 
tion as Austrian because it is controlled by Austrians. 

This same viewpoint has already been accepted by sev¬ 
eral authors with regard to the Treaty of Versailles. Dr. 
R. Fuchs, for instance, in his recent book, 11 Die Grundsatze 
des Versailler Vertrages iiber die Liquidation und Be- 
schl-agnahnie deutschen Privatvermogens im Auslande” 
(“The Principles of the Treaty 7 of Versailles relative to the 
Liquidation and Seizure of German Private Property 
Abroad”) in Leske-Loewenfeld “Die Rechtsverfolgung im 
internationalen Verkebr” (“The Prosecution of Rights in 
Cases Involving International Relations”), vol. 6, part 2, 
Berlin 1927, Carl Heymann Publishers, pp. 90-91 writes to 
the same effect: 

“The Treaty of Versailles, by making subject to 
liquidation, in its Art. 297 b, the property of German- 
controlled corporations in addition to that of nationals 
of the German Reich, makes it clear, at any rate, that 
also the property of corporations which are not to be 
considered legally to be Reich nationals may be sub¬ 
jected to liquidation. Whether a juristic person has 
the nationality of a given country will have to be 
determined, in principle, by that country itself, as it 
is generally accepted with regard to the nationality 
of natural persons. If the law of the country is silent 
with regard to this question, as is mostly the case, the 
question must be decided according to principles of 
international law; there exist, however, profound 
differences of opinion with regard to these principles. 
Before the war there was declared to be decisive either 
the place of the principal business establishment of 
the juristic person or the seat of its administration 
(opinion prevailing in Germany and Switzerland) or 
the municipal law on which its organization and legal 
capacity are based (opinion prevailing in England and 
Austria). The latter opinion appears preferable; the 
fact that the juristic person is organized in a form 
provided by the law of a certain country and is granted 
legal capacity under that country’s rules for this legal 
form constitutes a closer relationship with that country 
than the criteria of the location which others consider 
decisive for the question of nationality. On the other 
hand, almost nobody, before the war, favored the 
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TRANSLATION 

Pellerin et Orosdi c. Minisiere Public et Laforge, Gazette 
du Palais 1924, p. 172, Journal du Droit International, 1924, 
p. 1013. 

Opinion of the Cour de Cassation [French Supreme Court] 

Chamber of Appeals 
November 14, 1923 

Messrs. Pellerin and Orosdi have appealed against a de¬ 
cree rendered on July 7,1922, by the Paris Court of Appeal 
in favor of the sequestrator-liquidator of the Galalith Gesell- 
schaft Hoff & Co., Mr. Laforge, sequestrator and an officer 
of the Government. 

Decree : 

The Court, 

Upon appeal, based on violation of the law of October 
7,1919, of the decree of October 23, 1919, of the Treaty of 
Versailles of June 28, 1919, particularly of its Articles 297 
and 298, to sum up: violation of Article 7 of the law of April 
20,1810, for lack of legal foundation: 

Whereas the decree below finds that the Internationale 
Galalith Gesellschaft Hoff & Co., a corporation at least one 
partner of which is fully liable (“Kommanditgesellschaft 
auf Aktien”), which was organized by act passed in Har- 
burg (Germany) on December 19, 1904, in accordance with 
German law, owns real estate in France which has been 
sequestered by ordinance of the president of the civil 
tribunal of the Seine, dated November 4, 1914; 

Whereas this corporation has not been dissolved and 
Pellerin and Orosdi, French nationals, bearers of 206 of the 
1840 shares of which the capital stock consists, have contin¬ 
ued to hold their rights as limited partners-stockholders; 

Whereas the Procurator of the Republic has demanded 
that the sequestered real estate be liquidated in order to 
carry out the law of October 7, 1919, and the decree of Oc¬ 
tober 13 [sic] of that year; 
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Whereas Pellerin and Orosdi have contended that French 
rights and interests in the corporation must be reserved and 
that it is appropriate to order the payment in their favor, 
beforehand, of part of the values realized upon, this part to 
be proportionate to their share in the capital stock, before 
any payment is made to the Office of Private Property and 
Interests; 

Whereas the decree below has rejected this contention 
for good legal reasons; 

Whereas, actually, according to the provisions of Article 
297 b and i of the peace treaty of June 28,1919, “the allied 
or associated powers reserve the right to retain and to 
liquidate all assets, rights and interests of German nation¬ 
als or of corporations controlled by them,” Germany under¬ 
taking, on her part, “to indemnify her nationals for the 
liquidation of their assets, rights or interests in allied or 
associated countries”; 

Whereas Article 297 b decrees that “the liquidation will 
take place in accordance with the laws of the allied or asso¬ 
ciated government in question”; 

Whereas the law of October 7,1919, implemented by the 
decree of October 23 of that year, has ordered the liquida¬ 
tion of assets that had been subjected to measures of war¬ 
time sequestration; 

Whereas under the provisions of Article 8, paragraph 4, 
of the decree of October 23,1919, the liquidator covers into 
the treasury for the account of the Office of Private Prop¬ 
erty and Interests, the proceeds of the sales, at the time and 
to the extent of their realization, as well as all the income 
and the yield collected; 

Whereas it follows from all these laws that the assets in 
France owned by the corporation Internationale Galalith 
Gesellschaft, organized in Germany and of German national¬ 
ity, which have been sequestered, are subject to liquida¬ 
tion, and that the proceeds of the liquidation must be paid 
over to the Office of Private Property and Interests; 

The fact that a certain number of shares of the corpora¬ 
tion belongs to Frenchmen cannot be considered; 
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The assets of a corporation, as long as it exists, are the 
property of the corporation only and not the property of 
the stockholders; 

In addition, the stockholders, as long as the corporation 
exists and they continue to participate in it, do not have a 
present claim based on their share in the capital stock which 
they could enforce against the corporation. 

It follows from this that the decree below, in ordering 
the liquidation of the assets owned in France by the Inter¬ 
nationale Galalith Gesellschaft Hoff & Co. without consid¬ 
ering Pellerin’s and Orosdi’s demand for payment before¬ 
hand, has in no way violated the laws referred to in the 
appeal but has applied them correctly; 

For these reasons, 

Dismissed. 
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TRANSLATION 

WHkens c. Lagarde et Procureur de la RepMiqu-e pres 
le tribunal de Papeete, Sirey, Recueil General des Lois et 
des Arrets, 1926, Part I: Decisions of the Supreme Court, 
pp. 268-269. 

Opinion of the Cour de Cassation [French Supreme Court] 

Chamber of Appeals 
June 21, 1926 

Decree: 

The Court, 

Upon the appeal based on the violation of the law of Oc¬ 
tober 7, 1919, the decree of October 23, 1919, the articles 
293, 296, 297, and annexes of the Treaty of Versailles, of 
Article 1134 of the Civil Code, to sum up: the violation of 
Article 7 of the law of April 20,1810, because of the absence 
of reasons and of a foundation in the law: 

Whereas the judgment below has found that the Societe 
Commerciale de l’Oceanie, a German corporation, whose 
seat is at Hamburg (Germany) had, at the time of the decla¬ 
ration of war, in 1914, a branch in Papeete (Oceania);— 

Whereas, by ordinance of the president of the civil tribu¬ 
nal of Papeete, dated November 27, 1914, the personal and 
real property which this corporation owned in the French 
territories of Oceania has been sequestered; 

Whereas, Mrs. Wilkens, a widow of American nationality, 
who is the owner of 112 shares and 224 certificates entitling 
her to part of the profits of the Societe Commerciale de 
POceanie, which continues to exist at Hamburg, has de¬ 
manded that, before any payment is made to the Office of 
Private Property and Interests, a part of the proceeds of 
the sequestered assets proportionate to her right in the 
capital stock be paid over to her beforehand; 

Whereas, the judgment below has dismissed this suit for 
good legal reasons; 
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Whereas, actually, according to the provisions of Article 
297 b and c of the Peace Treaty of June 28, 1919, “the 
allied or associated powers reserve the right to retain and 
to liquidate all assets, rights and interests of German na¬ 
tionals or of corporations controlled by them,” w r hile Ger¬ 
many undertakes, on her part, “to indemnify her nationals 
for the liquidation and retention of their assets, rights and 
interests in allied or associated countries”; 

Whereas, it has been ordered by Article 297 b that “the 
liquidation will take place in accordance with the laws of 
the allied or associated government in question”; 

Whereas the law of October 7, 1919, implemented by the 
decree of October 23 of that year, has decreed the liquida¬ 
tion of those assets which have been subjected to measures 
of wartime sequestration; 

Whereas, according to the provisions of Article 8, para¬ 
graph 4, of the decree of October 23, 1919, the liquidator 
covers into the treasury, at the time of and in proportion 
to the sales, the proceeds therefrom as well as all income 
and yield collected; 

Whereas it follows from all this language that the assets 
located in the French territories of Oceania and owned by 
the German corporation known as Societe Commerciale de 
l’Oceanie, whose seat is at Hamburg (Germany), which 
have been sequestered, are subject to liquidation, and that 
the proceeds of the liquidation are to be paid over to the 
Office of Private Property and Interests; 

Whereas the fact cannot be considered that a certain num¬ 
ber of shares and certificates entitling to part of the profits 
of the corporation was owned by an American, a citizen of an 
allied or associated power; 

Whereas the assets of a corporation, while it exists, are 
the property of the corporation only and not of the stock¬ 
holders ; 

Whereas, in addition, the stockholders, while the corpo¬ 
ration exists and they continue to participate in it, do not 
have a present claim enforceable against the corporation 
because of their share in the capital stock; 

Whereas it follows therefrom that the judgment below, 
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-when refusing to consider the widow Wilkens’ demand to 
be paid beforehand, has in no way violated the laws referred 
to in the appeal but has applied them correctly and has 
justified its decision in accordance with the law, 

And without there being a need to examine the criticism 
directed at other parts of the judgment, which must be con¬ 
sidered superfluous, 

Dismisses the appeal filed against the judgment rendered 
on October 7,1924, by the Superior Tribunal of Papeete. 

Of June 21, 1926. 


s«i 
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Questions presented 

In the opinion of defendants-appeUees, the questions pre¬ 
sented are as follows: 

Where a Swiss corporation is maintaining a suit, under Sec¬ 
tion 9 (a) of the Trading With the Enemy Act, for return 
of property of the corporation vested under the Act, may stock¬ 
holders of the corporation, who own 86 of some 300,000 out¬ 
standing shares, intervene in the suit to assert: 

1. A derivative cause of action, on behalf of the corporation, 
for the share of the vested assets proportionate to the corpora¬ 
tion’s non-enemy-tainted stockholders, the recovery to be for 
the benefit of such stockholders; and 

2. A cause of action that the corporation and the defendant 
Alien Property Custodian be enjoined from settling the case 
between them unless the above mentioned proportionate share 
be first paid or secured. 
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BRIEF FOE APPELLEES McGRATH AND CLARK 



COUNTERSTATEMENT OF CASE 



Plaintiff-appellee, a Swiss corporation, has filed and is main¬ 
taining in the court below a suit under Section 9 (a) of the 
Trading With the Enemy Act for the return of vested property 
(Statutory Supplement, p. 19, infra; Jt. App. 1-15). The de¬ 
fendants, also appellees here, are the Attorney General as suc¬ 
cessor to the Alien Property Custodian and the Treasurer of the 
United States. 1 Essentially the complaint alleges that the cor¬ 
poration is the owner of the property and is not an enemy with¬ 
in the meaning of the Trading With the Enemy Act. The 
— 

'Both of these appellees will be referred to as the “Alien Property 
Custodian.” 


( 1 ) 
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property involved is most of the stock of General Aniline & 
Film Corporation, of Delaware, which plaintiff alleges to be 
worth over $100,000,000, and bank accounts totaling over 
$1,800,000. This property had been vested by orders reciting 
that it was beneficially owned by I. G. Farbenindustrie A. G., 
of Germany. The answer filed by the Custodian (Jt. App~ 
15-31) denies that the plaintiff corporation is the owner and 
denies that plaintiff is not an enemy, and as a defense, alleges- 
that between 1928 and 1945 plaintiff' and others engaged in a 
world-wide conspiracy to cloak assets of I. G. Farbenindustrie 
A. G., Germany. Counterclaims, not here relevant, have also 
been filed. Hie case is now in discovery proceedings and has 
been assigned to a Special Master. 

Appellants own 86 of some 300,000 outstanding shares of the 
plaintiff corporation (Jt. App. 50; affidavit of Walter Germann, 
Esq., manager of plaintiff corporation, April 13, 1950). On 
June 15,1948, they filed an administrative claim with the Office 
of Alien Property for the return of a share of the vested assets 
equal to their proportionate stockholding in the plaintiff cor¬ 
poration. Sec. 32, Trading With the Enemy Act, Supplement, 
p. 22, infra. The claim was denied on October 12,1949. There¬ 
after, on March 9, 1950, appellants filed suit in the District 
Court for the Southern District of New York under Section 9 
(a) of the Trading With the Enemy Act for the return to them 
of a share of the vested assets equal to the proportion of their 
stockholdings in the corporation. A motion to dismiss for fail¬ 
ure to state a cause of action was denied on October 5,1950, by 
Judge Samuel H. Kaufman, without opinion. Kaufman v. 
McGrath, D. C. S. D. N. Y., Civ. Action No. 56-246. 

On March 14, 1950, shortly after filing suit in New Yeah, 
appellants filed in the court below a motion to intervene in the 
pending action brought by the corporation against the Cus¬ 
todian for the return of all the property. The motion and pro¬ 
posed complaint were filed on behalf of appellants and of all 
stockholders similarly situated. After hearing, their motion 
to intervene was denied by Judge Tamm, who wrote a memo¬ 
randum opinion (Jt. App. 33-35). Judge Tamm held that 
appellants’ proposed complaint was on a representative, rather 
than on a derivative, basis, and held that appellants had failed 
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to establish their status to intervene in a representative capac¬ 
ity; on the assumption that intervention was sought on a 
derivative basis, the judge held that appellants were also with¬ 
out legal status and not entitled to intervene. 

Appellants thereafter filed an amended motion for leave to 
intervene (Jt. App. 44) and an amended proposed complaint 
(Jt. App. 47-68). In their amended proposed complaint, 
which they seek to bring for themselves and for all stockholders 
of plaintiff similarly situated, appellants allege that they are 
personally nonenemies and are holders of 86 shares of plaintiff 
corporation; that plaintiff corporation is not an enemy to the 
extent it has nonenemy stockholders; that plaintiff corporation 
is entitled to a return of the portion of the vested assets equal 
to the percentage of stock in plaintiff corporation held by non¬ 
enemies, such portion to be returned for the exclusive benefit 
of the nonenemy stockholders; that plaintiff corporation re¬ 
fuses to bring suit on this cause of action and that a demand on 
it to do so would be futile. In the second count (Jt. App. 57- 
66) appellants seek to enjoin the plaintiff corporation and the 
Custodian from settling the principal action unless provision 
is first made for the payment demanded in the first count. 
Related to this count is a prayer demanding that plaintiff corpo¬ 
ration and the Custodian be ordered to pay the amount of 
any settlement into the registry of the court, pending presenta¬ 
tion of a plan whereby the amount of such settlement be ap¬ 
plied first to the benefit of the corporation’s nonenemy share¬ 
holders to the extent of their full interest in the corporation 
(Jt. App. 67). The third count is substantially the same aa 
the second but is presented, not derivatively in the right of the 
corporation, but in a representative capacity (Par. 5, Jt. 
App. 67). 

Appellants’ amended motion for leave to intervene was de¬ 
nied by order of June 30,1950 (Jt. App. 73-74). The court’s 
opinion, read at the conclusion of the hearing of June 14,1950, 
appears on pages. 74-76 of the Joint Appendix. 

... - * 

STATUTES INVOLVED 

; Pertinent sections of the Trading With the Enemy Act (40 
Stat. 411, as amended, 50 U. S. C. App. § 1, et seq.) are set forth 
in the supplement to this brief, infra, pp. 19-25. 

916688—50-2 
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SUMMARY OF ARGUMENT 

(1) Stockholders, whether nonenemy or otherwise, have no 
interest assertible under the Trading With the Enemy Act in 
assets vested from their corporation. The provisions of the 
Act demonstrate that only the former owner, in this case the 
corporation and not the stockholder, can have any right to 
return of vested assets. Section 32 (a) (2) (B) of the Act 
confirms that stockholders have no rights, by its provision for 
an exceptional return of corporate assets directly to friendly 
stockholders only where the stockholders are American citizens 
and own 100% of the corporate stock. Vesting does not work 
a dissolution of the corporation with rights to the assets arising 
in individual stockholders. 

(2) In any event, stockholders may not require their corpo¬ 
ration to add to its cause of action for return of vested assets, 
an additional cause based on the theory that nonenemy stock¬ 
holders have a recoverable interest in vested assets. If there 
were any cause of action, it would be in the stockholders them¬ 
selves as the real and exclusive parties in interest who are to 
benefit from the recovery. Both generally and specifically 
under the Trading With the Enemy Act, a corporation may not 
vicariously assert the interests of a group of its stockholders. 
SUesian-American Corp. v. Clark, 332 U. S. 469. Were the 
corporation to assert the cause for its stockholders, as desired 
by appellants, it would find itself torn between conflicting 
fiduciary duties to all its stockholders, on the one hand, and to 
the group of nonenemy stockholders allegedly entitled to a por¬ 
tion of the assets, on the other hand. Plainly, nonenemy stock¬ 
holders must assert their own alleged interests. And the ap¬ 
pellants have actually done so, in an action in the District 
Court for the Southern District of New York in their own 
behalf. 

Lastly, appellants have no standing to enjoin a settlement 
of the principal action by plaintiff corporation and the Cus¬ 
todian. Whatever rights appellants may have to the assets 
cannot be prejudiced by a settlement. And there is no juris¬ 
diction to enjoin the Government from settling a case against 
it. No consent to such a suit has been granted in the Act and 
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the Attorney General cannot thus be interfered with in the 
conduct of his duties. 

ARGUMENT 

The appellants seek to intervene to require the plaintiff 
corporation to assert a cause of action for the return, to the 
appellants and other non-enemy-tainted stockholders, of a part 
of the assets vested from the corporation. The essential ques¬ 
tion for decision is whether such a cause of action by the cor¬ 
poration, for the benefit of a group of its stockholders, can 
possibly exist. If it cannot and does not exist, intervention 
would be futile. The appellants choose, however, to lay pri¬ 
mary stress upon the broader question whether such nonenemy 
minority stockholders as appellants have an interest in the 
vested corporate assets equal to the proportion of the minor¬ 
ity’s stockholdings. 

The two questions are independent of each other. Even if 
the question whether appellants have an interest be decided 
in the affirmative, it is wholly another matter whether the cor-, 
poration has the cause of action to press for the recognition 
of this interest. If only the stockholders, and not the corpora¬ 
tion, can present the cause of action, there is neither reason nor 
need to complicate this case by requiring the plaintiff corpora¬ 
tion to present a cause which it cannot have. While we will 
herein discuss the separate question whether nonenemy stock¬ 
holders have an interest in the vested property, it can ap¬ 
propriately be left for decision in a suit by the stockholders, such 
as appellants have already brought in New York, to establish 
their alleged interest. In that suit, brought by appellants in 
their own right, appellants have squarely raised the question 
of the existence of an interest in themselves. And the inter¬ 
locutory decision has been in the appellants* favor. On October 
5, 1950, the District Court for the Southern District of New 
York denied the Custodian’s motion to dismiss, made on the 
ground that stockholders have no legal or equitable interest in 
assets vested from the corporation. 

■ -■ * ' v ’ , \. * *■ •' • 
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I 

Appellants, stockholders in plaintiff corporation, have no 
interest in the assets which have been vested from the 
corporation 

At the time of the vesting in 1942, the property in issue was 
on the face of things the property of the corporation. The 
vesting had the effect of transferring the property to the Cus¬ 
todian “as completely as though by conveyance.” Commercial 
Trust Co. v. Miller, 262 U. S. 51, 56; Cummings v. Deutsche 
Bank, 300 U. S. 115. Nowhere in the situation at vesting or in 
the transfer of rights on vesting was there room for interposi¬ 
tion of such persons as appellants, who are minority stock¬ 
holders of the corporation. The Trading With the Enemy Act 
is hospitable to suits by anyone holding an interest in vested 
property. Section 9 (a) authorizes suits by “any person” not 
an enemy or enemy tainted, for the return of “any interest, 
right, or title” in property either vested or otherwise in the pos¬ 
session of the Custodian (Supplement, p. 19, infra). The 
interests for which suit may be brought are all-inclusive and 
there can thus be no constitutional question, 2 for if appellants 
have an interest in the vested property, the Act gives them a 
full and adequate remedy. Stoehr v. Wallace, 255 U. S. 239, 
243, 246; Becker Co. v. Cummings, 296 U. S. 74. 

It is elementary law that the stockholders, majority or 
minority, do not own the assets of the corporation or have 
any “interest” in them. “The corporation is a person and 
its ownership is a nonconductor that makes it impossible to 
attribute an interest in its property to its members.” Klein 
v. Board of Tax Supervisors, 282 U. S. 19, 24; International 
Shoe Co. v. Washington, 326 U. S. 310, 316. The rights of * 
stockholders are limited to a right to dividends and to a share 
on dissolution, but they do not in any way own the corporate 

‘.Appellants do not seriously make a constitutional argument. Their argu¬ 
ment from the Constitution (Brief, pp. 21-22, 24) begs the question 
whether their alleged interest is one which is entitled to constitutional 
protection and merely asserts that property interests are entitled to con¬ 
stitutional protection. The question is, of course, whether appellants hare 
a property interest 
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assets during the existence of the corporation. Rhode Island 
Trust Co. v. D ought on, 270 U. S. 69; Van Allen v. The Asses¬ 
sors, 3 Wall. 573,584. 

So a stockholder, though he be the sole stockholder, may 
not sue for or recover any property or interest, the title or 
ownership of which is in the corporation. Green v. Victor 
Talking Mach. Co., 24 F. 2d 378 (C. A. 2); Hill v. Fidelity 
& Deposit Co. of Maryland, 44 F. 2d 624 (N. D. Ga.); Brarman 
v. Kelley, 83 Ind. App. 250,148 N. E. 157; Button v. Hoffman, 
61 Wis. 20, 20 N. W. 667; In re Condemnation of Land for 
Spring Valley Park, 57 S. W. 2d 752, 754 (Mo. App.); 
Stevens, Private Corporations (1936) 67; 13 Fletcher, Cyclo¬ 
pedia of Corporations (Perm. Ed.) Secs. 5923,5926. 

Appellants seem to assume that a vesting of the property 
of a corporation works a dissolution of the corporation to the 
extent of the assets vested and gives rise to property rights 
in the stockholders, even though, as here, only part of the 
assets are vested. No authority is cited for this novel propo¬ 
sition and we have found none. All the implications of the 
Trading With the Enemy Act are to the contrary. In Section 
32, by which Congress provided for voluntary returns of vested 
property without the necessity of resort to the courts, the 
classes of persons who are to receive a return of property are 
carefully defined. In every case, however, the return can 
be made only to “the owner of such property or interest imme¬ 
diately prior to its vesting in or transfer to the Alien Prop¬ 
erty Custodian,” or to the legal representatives or successors 
in interest of such owners (Supplement, p. 22, infra). Com¬ 
pare the substantially identical language in Section 9 (b), 
applicable to returns of property seized in World War 
which this Court pointed out was limited to “those whose 
interest in the seized thing amounted to ownership, as that 
term has been understood and defined.” Richmers Rhederer 
Actien Gesellschaft v. Sutherland, 57 App. D. C. 381, 383, 23 
F. 2d 989,991, cert. den. 276 U. S. 632. 

In Section 32 (a) (2) (B), provision is made’for a return 
of vested corporate assets to stockholders in a corporation, 
but only to the owners of all the stock of the corporation and 





8 


only if such 100% owners are American citizens (Supplement, 
p. 23, infra). See S. Rep. 920, 79th Cbng., 2d Sess., p. 4; 
H. Rep. 1269, 79th Cong., 1st Sess., p. 4. In choosing to 
give rights only to 100% stockholders on a prescribed condi¬ 
tion as to citizenship, Congress reemphasized that absent direct 
legislative relief, stockholders have no rights in corporate vested 
property. Put otherwise, Section 32 (a) (2) (B), in a sense, 
provides for a dissolution of the corporation in a specific 
case; it disproves the thought that vesting generally works 
dissolution. 

Appellants seek to give the impression that a vesting of 
corporate assets which works a financial hardship on the non¬ 
enemy, nontainted stockholders, is a novel and somewhat 
shocking thing. The fact is that the Act has always contem¬ 
plated such consequences. Section 2 (a) of the Act, since it 
was first written in 1917, has provided for the vesting of all 
property of a corporation which merely does business within 
enemy territory, whatever its place of incorporation or the 
composition of its body of stockholders. Supplement, p. 19, 
infra. It could hardly be suggested that where a neutral cor¬ 
poration does branch business both in the United States and 
in Germany, and its United States assets are vested, the stock¬ 
holders may avoid the consequences of vesting by arguing that 
the vesting works a dissolution which gives them a direct 
right to the corporate assets. Swiss National Insurance Co. 
v. MUler, 267 U. S. 42, affirming 53 App. D. C. 173, 289 Fed. 
571. Nor could it be suggested that the nontainted individual 
stockholders have rights in assets vested from a corporation 
whose management has in fact gone over to the enemy and 
is using the assets to wage war against us. Cf. Clark v. 
Uebersee Finanz-Korp., 332 U. S. 480. We submit there is 
reason equally to vest the property of corporations which are 
enemy tainted by any manner, whether it be that they are 
incorporated in Germany, domiciled in enemy territory by 
virtue of doing business there, controlled by the enemy, or 
which are more than 50% owned by the enemy. In all these 
cases the entire property is capable of being used by the enemy 
against us, and the purposes of the Act thus require its vesting. 
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Clark v. Uebersee Finanz-Korp., supra; Josephberg v. Mark¬ 
ham, 152 F. 2d 644, 648 (C. A. 2); Koehler v. Clark, 170 F. 2d 
779 (C. A. 9). Neutral or even American minority stock¬ 
holders of course suffer financial harm if their corporation is 
held to be an enemy and its assets are vested. As investors, 
they must accept the financial consequences of the corporate 
fortunes. Anderson v. Abbott, 321 U. S. 349, 361; Man v. 
Tumulty, 256 N. Y. 15,24,175 N. E. 356,358. 

Appellants pose the problem as if the property in this case 
were vested solely because of the enemy character of the ma¬ 
jority stockholders. This is not the case. 8 The Custodian’s 
answer denies that plaintiff is the owner of the vested property 
and denies that plaintiff is not an enemy, and affirmatively 
alleges that plaintiff has conspired with I. G. Farbenindustrie 
and others to cloak Farben’s property in many countries of the 
world. The evidence to be relied on by defendants will go to 
these allegations and will show that plaintiff is enemy tainted, 
inter alia, by reason of enemy control, enemy ownership of 
its stock, enemy affiliation of its management and directors, by 
plaintiff having done business within several enemy and enemy- 
occupied countries, and by reason of the fact that plaintiff has 
engaged in a world-wide conspiracy to cloak assets of I. G. 
Farben. 

Appellants misplace their reliance on Standard OH Co. v. 
Clark, 163 F. 2d 917 (C. A. 2), cert, den., 333 U. S. 873, and on 


* It, however, the appropriate standard of enemy stock interest sufficient 
for vesting is fifty or fifty-one percent, there is no reason to think that 
there is a constitutional bar. It is a fair inference that fifty percent of 
the stockholders are capable of exercising control, and corporations have 
been constitutionally subjected to consequences because of majority stock¬ 
holding by aliens. Constitution of Washington, Art. Ill, sec. 33; 1 Deer- 
ings Calif. Gen. Laws, Act 261, sec. 3; Rev. Code, Mont, tit 67, secs. 
1001, 1002. These provisions prohibit the ownership of land by any cor¬ 
poration the majority of whose stock is held by aliens, though at the time 
the land was acquired a majority of the stock was held by citizens. State 
v. Hudson Land Co n 19 Wash. 85, 62 Pac. 674; State v. Morrison, 18 Wash. 
664, 52 Pac. 228. Such prohibitions are constitutional. Frick v. Webb, 
263 U. S. 326. Land acquired in contravention of such statutes is escheated. 
5 Tiffany, Law of Real Property (3d ed. 1939), sec 1277. See also Com¬ 
munications Act of 1934,48 Stat 1986,47 U. S. C. secs. 222 (d), 391, denying 
licenses to corporations having more than 20 percent alien ownership. 
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Clark v. Uebersee Finanz-Korp., 332 U. S. 480. In the Stand¬ 
ard Oil case there was no question of stockholders’ rights in 
corporate assets. In Uebersee there was neither holding on 
this point nor a statement of considered views as dictum. At 
the close of the opinion Mr. Justice Douglas set out some of 
the questions not presented or decided. 4 There is no sugges¬ 
tion that nonenemy stockholders become entitled to any share 
in the corporate assets when those assets are vested because 
the corporation itself is an “enemy” by reason of a preponder¬ 
ant enemy-owned stock ownership. And Section 32 (a) (2) 
(E), to which the opinion refers, provides that a foreign cor¬ 
poration 50% owned by persons ineligible to receive a return 
shall itself be ineligible. As we have shown (supra, p. 7), 
Section 32 itself strongly indicates that Congress did not con¬ 
sider minority stockholders to have rights in vested corporate 
assets. 

While the precise question whether stockholders have an 
interest in vested enemy property has not previously been de¬ 
cided under the Trading With the Enemy Act, it has arisen 
in international arbitrations and in the French courts and has 
been decided against the stockholder. A leading case is the 
Standard OH Tankers Case, Arbitration Award, August 5,1926, 
2 Foreign Relations of the United States, 1926, p. 166. Under 
the Treaty of Versailles a certain amount of German shipping 

4 The language of the opinion is (832 U. S. at 489): 

It is suggested, however, that this approach [the expansion of the defini¬ 
tion of the "enemy”] may produce results which are both absurd and uncer¬ 
tain. It is said that the entire property of a corporation would be jeopard¬ 
ized merely because a negligible stock interest, perhaps a single share, 
was directly or indirectly owned or controlled by an enemy or ally of an 
enemy. It is also pointed out that securities or interests other than stock 
might be held by an enemy or ally of an enemy and used effectively in eco¬ 
nomic warfare against this country. But what these interests are, the 
extent of holdings necessary to constitute an enemy taint, what part of a 
friendly alien corporation’s property may be retained where only a frac¬ 
tional enemy ownership appears, are left undecided. Since we assume from 
the allegations of the complaint that respondent is free of enemy taint 
and therefore is not within the definition of enemy or ally of an enemy, 
those problems are not now before us. We recognize their importance; 
bat they must await legislative * or Judicial clarification. 


•See. 60 Stat 50, adding Sec. 32 (a) (2) (E) to the Act 
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was to be transferred to the Reparations Commission. The 
Commission claimed oil tankers owned by a German corpora¬ 
tion whose sole stockholder was the Standard Oil Company. 
The United States pressed the claim of Standard Oil and to¬ 
gether with the Commission submitted the controversy to an 
Arbitral Tribunal. The Tribunal held for the Commission on 
the ground that not even the sole stockholder of the German 
corporation had any rights in the corporate assets. The Amer¬ 
ican arbiter dissented, but only on the ground that the terms 
of reference were not intended to limit the question to the 
legal interest of Standard Oil as a stockholder and permitted 
a decision for Standard Oil if it had the “economic interest” 
in the tankers. 

A similar decision was rendered in the case of Oesterreich- 
ische Credit-Anstalt et al., claimants v. Yugoslav Government, 
September 8,1927, Austria-Yugoslav Mixed Arbitral Tribunal, 
Recueil des Decisions des Tribunaux Arbitraux Mixtes, VII, 
p. 797, in which the claimants were two Austrian banks which 
owned two-thirds of the stock of a German corporation, the 
property of which was expropriated by the Yugoslav govern¬ 
ment. 8 

The highest court of France reached the same result under 
the French equivalent of our Trading with the Enemy Act in 
Pellerin et Orosdi c. Ministere Public et Laforge, November 14, 
1923, Gazette du Palais, 1924, p. 172, Journal du Droit Interna¬ 
tional, 1924, p. 1013. The case involved a claim by French 
stockholders of a German corporation whose assets in France 
had been seized as enemy property. The Court of Cassation 
rejected the claim on the ground that so long as the corporation 
existed, its stockholders had no fixed or enforcible right in its 
property. That court made the same ruling in a later case 
in which an American stockholder claimed a proportionate 
share of the assets of a German corporation seized as enemy 
property under the Treaty of Versailles. WUkens c. Lagarde 
et Procureur de la Republique pr&s le tribunal de Papeete, 
June 21,1936, Sirey, 1926.1. 268; Annual Digest of Internair 
tional Law Cases, 1925-1926, p. 466. 

* Translations of this decision and of the two French decisions cited have 


been filed with the clerk. 
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The appellants cite the Agreement relating to the resolution 
of conflicting claims to German enemy assets signed at Brussels 
December 5, 1945, whose text is printed in H. Rep. 2770, 81st 
Cong., 2d Sess., p. 17. That Agreement, however, shows that 
the appellants can have rights only by legislative action or by 
international compact for their benefit, neither of which has 
yet occurred. By its terms the Agreement provides that it 
shall create no rights in persons other than the signatory 
governments. And it further appears that the instant case 
was explicitly excluded. 6 

The Agreement signed at Brussels is an international com¬ 
pact in which, as part of a negotiated bargain, interests were 
recognized which had not been recognized before. Both by 
legislation and international agreement this Government has 
at various times conferred upon stockholders rights in cor¬ 
porate assets which have been vested or otherwise taken from 
the corporation. Sec. 32 (a) (2) (B) (Supplement, p. 23, 
infra ); XJ. S.-German Agreement for Mixed Claims Commis¬ 
sion, August 10,1922, Art. I, par. 1, 42 Stat. 2200, 2201; TJ. S.- 
Mexican Convention, Sept. 8,1923, Art. I, 43 Stat. 1730,1731; 
U. S.-Mexican Convention, Sept. 10, 1923, Art. I, 43 Stat. 
1722, 1723; see Settlement of Mexican Claims Act of 1942, 
Sec. 3 (b), 56 Stat. 1058,1059, 22 U. S. C., Sec. 662 (b). And 
Congress is presently considering legislation conferring such 
rights upon American stockholders such as appellants in cor¬ 
porations whose property has been vested under the Trading 
With the Enemy Act. S. 3901, H. R. 8998, H. R. 8422, BL Doc. 
628, 81st Cong., 2d Sess. XJntil such, time as Congress confers 
such rights, none exist under the statute and the applicable 
principles of law. 

“Article 33 of the Annex to the Agreement provides that “nothing in the 
Agreement shall be construed to confer any right on ah individual or body 
of persons, corporate or unincorporate, to prosecute a claim in any court or 
administrative tribunal against his or their Government or against any 
other Party”. H. Rep. 2770, 81st Cong., 2d Sess., p. 28. And the United 
States delegates signed the Agreement “subject to the reservation that the 
Agreement shall not apply to conflicting claims of the United States and 
others to interests in the General Aniline and Film Corporation.” H. Eep. 
2770, p. 18. Appellants recognize (Br., p. 18) that this language excludes 
their claim from the Agreement. 
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II 

Appellants may not require plaintiff corporation to sue on 

their behalf 

Appellants’ claim that the nonenemy stockholders in the 
plaintiff corporation have a fully recoverable “interest” in the 
vested property rests on the premise that those stockholders are 
to be “separated” and “differentiated” from the other, tainted or 
enemy stockholders, and from the enemy-tainted corporation 
itself (Brief, pp. 14-17). Why, then, is there insistence on in¬ 
tervention to require the corporation to press a claim for return 
of property to the stockholders ? If the interest and right which 
is asserted is that of the stockholders, and if the recovery is to 
go to those stockholders, it would seem only natural that the 
stockholders and not the corporation be the plaintiff. 

Appellants’ attempt to create a second cause of action on 
which the corporation must sue would raise staggering problems 
for the corporation. The orthodox duty of a corporation, and 
of its officers, is to all its stockholders. To put upon the corpo¬ 
ration an obligation to assert the individual rights of one group 
of stockholders, the nonenemies, would subject it to conflicting 
loyalties, in the decision to sue and in the conduct of the litiga¬ 
tion. If a settlement were in question, the corporation would be 
tom between its duty to all the stockholders and the duty which 
appellants would impose for the benefit of only the “non¬ 
enemy” stockholders. Yet appellants admit that the directors 
must not discriminate (Brief, pp. 28-29). 

If there is an “interest” in the stockholders—and we submit 
that we have shown that there is not—it must be asserted by 
the stockholders in their own name and behalf and not through 
the corporation as an agent or representative. Section 9 (a) 
of the Trading With the Enemy Act is a “real party in interest” 
statute. So it has been held that an American trustee of a fund 
established by a German company has no standing vicariously 
to assert the interests of American creditors of the German 
company; the creditors have their own remedy under the Act. 
Fanners Loan & Trust Co. v. Hicks , 9 F. 2d 848,850 (C. A. 2). 
And a bailee may not assert the rights of the owner of vested 
property. Shinsaku Nagano v. Clark, 85 F. Supp. 368, 374 
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(N. D. Ill.). Similarily, the holder of a bare record title who 
has no beneficial interest may not recover under Section 9 (a). 
Fujino v. Clark, 172 F. 2d 384 (C. A. 9), cert. den. 337 U. S. 937. 

These decisions apply to litigation under the Act the general 
rule that the proper plaintiff is the person whose rights have 
been invaded or who will benefit from the suit. McMicken v. 
United States, 97 U. S. 204, 208. And to determine the “real 
party in interest” the courts will look to the substance of the 
matter. Heiskell v. Mozie, 65 App. D. C. 255,257, 82 F. 2d 861, 
863. 

On the application of this rule to the Trading With the 
EnemyAct, the recent decision of the Supreme Court in Silesian- 
American Corporation v. Clark, 332 U. S. 469 is decisive. In that 
case a corporation attempted to assert under the Act an alleged 
interest of its stockholders. 7 The attempt was rebuffed by an 
unanimous court in an opinion by Mr. Justice Reed, who wrote 
(332 U. S.474): 

It was held by the Circuit Court of Appeals that 
Silesian had no “standing vicariously” to assert the in¬ 
terests of its shareholders. We agree. Silesian has no 
legal interest in the issue as. to the ownership of its 
stock. 8 

Appellants assert that a separate suit by themselves to pro¬ 
tect their own interests would be an inadequate remedy unless 
they could have a pendente lite injunction against a sale of the 
property for which suit is brought (Brief, p. 31). In fact, in 

1 Silesian, in reorganization, refused to issue to the Custodian certificates 
to evidence stock in Silesian which the Custodian had vested. The flaim 
was that the stockholders whose interests had been vested had pledged their 
stock with others, and the corporation sought to raise the pledge, at least 
in part, on the ground that it might become liable to the pledgees if it were 
to comply with the Custodian’s demands. 

• The pertinent portion of the opinion of Judge Learned Hand below, from 
whch Mr. Justice Heed quotes, reads as foUows: 

“The debtor [Silesian, the corporation] has no interest in the controversy, 
legally recognizable, except to be protected against any claims by the 
pledgees, or by the Swiss corporation in whose, name the shares are regis¬ 
tered. It has no standing vicariously to assert against the claims of third 
persons, the interests of those who may appear on its books to be its share¬ 
holders ; and our inquiry may therefore be confined to whether Sec. 5 (b) (2) 
of the Trading With the Enemy Act, 50 U. S. C. Appendix, Sec. 5 (b) (2), 
provides protection for the debtor.” (SileaianrAmerican Corporation v. 
Markham, 156 F. 2d 793, 795 (C. A. 2) ). 
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their separate suit in New York they have this benefit, which 
comes into being automatically on the filing of every suit un¬ 
der Section 9 (a). 9 Sielcken-Schwarz v. American Factors, 60 
F. 2d 43 (C. A. 2), cert. den. 287 U. S. 654; Sigg-Fehrv. White, 
52 App. D. C. 215,285 Fed. 949; Standard Oil Co. v. Markham, 
57 F. Supp. 332 (S. D. N. Y.); Draeger Shipping Co. v. Crowley, 
49 F. Supp. 215 (S. D. N. Y.). And any separate suit by a 
stockholder for his alleged interest would of course be wholly 
unaffected by the outcome of the corporation’s suit, except inso¬ 
far as the corporation’s success might pro tanto reduce the 
alleged harm to the stockholder. Appellants have a complete 
remedy, constitutional even by their own standards, for protec¬ 
tion of the interest they assert. 

One other consideration is conclusive against appellants in 
their effort to require the corporation to be plaintiff in their 
behalf. Section 9 (a) gives consent to a suit only by non¬ 
enemies and, since the section represents the consent of the 
United States to be sued, a clear allegation that plaintiff is a 
nonenemy is jurisdictional. Garvin v. Kogler, 272 Fed. 442 
(C. A. 3). Appellants allege, however, only that the corpora¬ 
tion is not an enemy “at least to the extent that plain¬ 
tiff * * * is * * * owned by nonenemies (par. 3, Jt. 
App. 48).” The corporation itself could not invoke the juris¬ 
diction of the court with such a tacit admission of enemy status, 
and appellants cannot therefore present the corporation , as a 
plaintiff for them. The essence of the matter is that the two 
suggested causes of action, one for the benefit of the corpora¬ 
tion (and all the stockholders) to recover all the property, and 
one for part of the property for the benefit of only the non¬ 
enemy stockholders, are contradictory and mutually exclusive. 
The cause on behalf of the corporation rests on the contention 

•Section 9 (a) (Supplement, pp. 19, 21, infra) provides, in part: 

“If suit shall be instituted, then such money or property shall be retained 
in the custody of the Alien Property Custodian, or in the Treasury of the 
United States, as provided in this Act, and until any final judgment or 
decree which shall be entered in favor of the claimant shall be fully satisfied 
by payment or conveyance, transfer, assignment or delivery by the defend¬ 
ant, or by the Alien Property Custodian, or Treasurer of the United States 
on order of the court, or until final Judgment or decree shall be entered 
against the claimant or suit otherwise terminated.” 
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that the corporation is not an enemy. The cause on behalf of 
the nonenemy stockholders rests on the premise that the cor¬ 
poration is an enemy and goes on to contend that individual 
stockholders are not enemies and have a legal interest. The 
corporation can prosecute only the cause for its behalf; the 
stockholders must prosecute the cause for their behalf, as they 
have done in New York. 


Ill 

Appellants’ counts to enjoin a settlement of the case by plain¬ 
tiff and the custodian are wholly insufficient 

By their second and third counts and their second and third 
prayers, appellants would assert a cause of action to enjoin 
plaintiff and defendants from settling the case between them, 
unless appellants’ claims are first satisfied (Jt. App. 57, 67). 10 
Appellants allege two grounds for such an injunction: first, 
that a settlement would ignore their interest in a share of the 
vested assets, and, second, that a settlement which would ignore 
such rights by making payments to the plaintiff corporation 
for the benefit of all of plaintiff’s stockholders, enemy and non¬ 
enemy, would be illegal under the Trading With the Enemy 
Act. 

Appellants acquire no status by the allegation of illegality. 
It is not appellants’ function to enforce the Trading With the 
Enemy Act or to police the Custodian in his obedience to the 
Act. The legality of any settlement under that Act may safely 
be left to the Executive Branch and to the court which would 
approve it. 

The other ground alleged for enjoining a settlement, that 
a settlement would ignore appellants’ interests and would 
thereby prejudice them, is also baseless. First, appellants 
have no interest (Point I, supra ); secondly, if they have an 

"The third count is substantially the same as the second, except that 
the cause of action is asserted not derivatively in behalf of the plaintiff 
corporation, but rather directly in behalf cf a class of stockholders of 
plaintiff corporation similarly situated with the appellants. Compare para¬ 
graphs 4 and 5 of the third count (Jt. App. 66, 67), with paragraphs 9, 10 
and 11 of the second count (Jt. App. 62, 63). In all other respects the two 
counts are substantially identical. 


17 


interest, they may enforce it by suit, as they are doing in 
New York. And in any event, whatever rights they may 
have cannot be prejudiced by a settlement here, for no action 
by the corporation could surrender or harm the separate inter¬ 
est which appellants allege they have as stockholders. Since 
whatever rights appellants may have are not enforceable by 
the corporation (Point II, supra), nothing the corporation may 
do or not do, including settling its own cause of action, can 
prejudice the appellants. Whatever rights appellants may 
have (and we think they have none) may be safely left for 
enforcement in the separate action now pending in the Dis¬ 
trict Court for the Southern District of New York. Other 
stockholders similarly situated, where they are not barred by 
limitations, their failure to file a claim, or other personal dis¬ 
abilities, may even join with the appellants in that suit. 

An additional and complete barrier to appellants’ counts 
seeking to enjoin a settlement of the case is that there is no 
jurisdiction to entertain such a suit. This suit to recover 
vested assets, though in name brought against the Custodian 
and the Treasurer of the United States, is a suit against the 
United States. Cummings v. Deutsche Bank, 300 U. S. 115; 
Cummings v. Hardee, 70 App. D. C. 18, 102 F. 2d 622, cert, 
den. 307 U. S. 637. It must therefore be grounded on a con¬ 
sent by Congress to be sued; “this suit is in effect a suit against 
the United States and all of its conditions m,ust obtain^” 
Banco Mexicano v. Deutsche Bank, 263 U. S. 591, 603. Even 
aside from the traditional public policy against attempts to 
prevent litigants from settling their controversies ( Kendall 
v. United States, 74 U. S. 113, 116), there is no congressional 
consent, in the Trading with the Eenemy Act 11 or elsewhere, 

n By Section 9 (a), the Act consents to a suit for the return of a vested 
interest; by Section 7 (c) (Snpp. p. 19, infra), the suit under 9 (a) Is 
made the exclusive remedy. No other suit is consented to. Clark v. 
Uebersee Finanz-Korp., 332 U. S. 480, 487; McGrath v. Zander, 177 F. 2d 
649 (C. A. D. C.); Duisberg v. United States, 89 F. Supp. 1019 (CL Cl.); 
Pflveger v. United States, 73 App. D. C. 364, 121 F. 2d 732, cert. den. 314 
U. S. 617; Cummings v. Hardee, 70 App. D. C. 18,102 F. 2d 622, cert. den. 307 
U. S. 637; Sigg-Fehr v. White, 52 App. D. C. 215,285 Fed. 949. The exclusive 
remedy of one who claims, not an interest in property, but that a debt is 
owing to him by the enemy, is now that afforded by Section 34, U. S. Code, 
Title 50, App. Sec. 34, 60 Stat. 945. CaZell v. Clark, 162 F. 2d 153 (C. A. 2) ; 
Alley v. Clark, 71 F. Supp. 521 (E. D. N. Y.). 
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to a suit against the United States to enjoin it from settling 
a pending suit against it. 

The count for an injunction must fail, also, because it would 
interfere with the Attorney General in the conduct of the duties 
of his office. As law officer of the Government and head of 
the Department of Justice, the Attorney General has broad 
powers to conduct and settle suits by and against the United 
States. U. S. Code, Title 5, Secs. 291, 309,310,316; Executive 
Order No. 6166, Sec. 5, June 10, 1933; Svrift <& Co. v. United 
States, 276 U. S. 311,331; United States v. California, 332 U. S. 
19, 27; Duncan v. United States, 39 F. Supp. 962, 964 (W. D. 
Ky.); see 38 Op. Atty. Gen. 98, 110; 38 Op. Atty. Gen. 124, 
126. 12 He may dismiss suits, though harm is thereby caused 
to others ( Confiscation Cases, 74 U. S. 454; Conner v. Cornell, 
32 F. 2d 581,585 (C. A. 8)), and there is no distinction warrant¬ 
ing any limitation on his power to settle suits. 


CONCLUSION 


Appellants, stockholders, seek to intervene in order to require 
plaintiff corporation to assert a cause of action under the Trad¬ 
ing With the Enemy Act for return to its nonenemy stock¬ 
holders of a proportionate share of assets vested from the cor¬ 
poration. No such cause of action can exist. Moreover, under 
the Act stockholders have no interest in vested corporate assets. 

The judgment of the District Court denying appellants’ mo¬ 
tion for leave to intervene should accordingly be affirmed. 

Respectfully submitted. 

Harold I. Baynton, 

Assistant Attorney General, 

James D. Hill, 

George B. Searls, 

David Schwartz, 

Sidney B. Jacoby, 

Attorneys, Department of Justice, Washington, D. C., 

Attorneys for Appellees. 


November 1950. 


a Even .before the Attorney General became the Alien Property Custodian, 
he had by executive order the duty of supervising the Alien Property Cus¬ 
todian's litigation. Executive Order No. 9142, April 21,1942, Sec. 5.7F.B. 
2985; Executive Order No. 9788, October 14, 1948, Sec. 1, 11 F. R. 11981. 


SUPPLEMENT 


Pertinent provisions of the Trading With the Enemy Act, 
40 Stat. 411, as amended, 50 U. S. C. App. 1, et seq ., provide as 
follows: 

Sec. 2. The word “enemy,” as used herein, shall be 
deemed to mean, for the purposes of such trading and 
of this Act— 

(a) Any individual, partnership, or other body of 
individuals, of any nationality, resident within the ter¬ 
ritory (including that occupied by the military and naval 
forces) of any nation with which the United States is 
at war, or resident outside the United States and doing 
business within such territory, and any corporation in¬ 
corporated within such territory of any nation with 
which the United States is at war or incorporated with¬ 
in any country other than the United States and doing 

business within such territory. 

* * * * * 

Sec. 7. * * * 

• * * * • 

(c) The sole relief and remedy of any person having 
any claim to any money or other property heretofore or 
hereafter conveyed, transferred, assigned, delivered, or 
paid over to the Alien Property Custodian, or required 
so to be, or seized by him shall be that provided by the 
terms of this Act, and in the event of sale or other dis¬ 
position of such property by the Alien Property Cus¬ 
todian, shall be limited to and enforced against the net 
proceeds received therefrom and held by the Alien Prop¬ 
erty Custodian or by the Treasurer of the United States. 

* * * .* * 

Sec. 9. (a) Any person not an enemy or ally of enemy 
claiming any interest, right, or title in any money or 
other property which may have been conveyed, trans¬ 
ferred, assigned, delivered, or paid to the Alien Prop¬ 
els) 
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erty Custodian or seized by him hereunder and held 
by him or by the Treasurer of the United States, or to 
whom any debt may be owing from an enemy or ally 
of enemy whose property or any part thereof shall have 
been conveyed, transferred, assigned, delivered, or paid 
to the Alien Property Custodian or seized by him here¬ 
under and held by him or by the Treasurer of the United 
States may file with the said custodian a notice of his 
claim under oath and in such form and containing such 
particulars as the said custodian shall require; and the 
President, if application is made therefor by the claim¬ 
ant, may order the payment, conveyance, transfer, as¬ 
signment, or delivery to said claimant of the money or 
other property so held by the Alien Property Custodian 
or by the Treasurer of the United States, or of the in¬ 
terest therein to which the President shall determine 
said claimant is entitled: Provided, That no such order 
by the President shall bar any person from the prosecu¬ 
tion of any suit at law or in equity against the claimant 
to establish any right, title, or interest which he may 
have in such money or other property. If the President 
shall not so order within sixty days after the filing of 
such application or if the claimant shall have filed 
the notice as above required and shall have made no 
application to the President, said claimant may institute 
a suit in equity in the Supreme Court of the District 
of Columbia or in the district court of the United States 
for the district in which such claimant resides, or, if a 
corporation, where it has its principal place of business 
(to which suit the Alien Property Custodian or the 
Treasurer of the United States, as the case may be, shall 
be made a party defendant), to establish the interest, 
right, title, or debt so claimed, and if so established the 
court shall order the payment, conveyance, transfer, 
assignment, or delivery to said claimant of the money 
or other property so held by the Alien Property Cus¬ 
todian or by the Treasurer of the United States or the 
interest therein to which the court shall determine said 
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claimant is entitled. If suit shall be so instituted, then 
such money or property shall be retained in the custody 
of the Alien Property Custodian, or in the Treasury of 
the United States, as provided in this Act, and until any 
final judgment or decree which shall be entered in favor 
of the claimant shall be fully satisfied by payment or 
conveyance, transfer, assignment, or delivery by the de¬ 
fendant, or by the Alien Property Custodian, or Treas¬ 
urer of the United States on order of the court, or until 
final judgment or decree shall be entered against the 
claimant or suit otherwise terminated. 

(b) In respect of all money or other property con¬ 
veyed, transferred, assigned, delivered, or paid to the 
Alien Property Custodian or seized by him hereunder 
and held by him or by the Treasurer of the United States, 
if the President shall determine that the owner thereof 
at the time such money or other property was required 
to be so conveyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian or at the time when 
it was voluntarily delivered to him or was seized by him 
was— 

***** 

(6) A partnership, association, or other unincorpo¬ 
rated body of individuals outside the United States, or 
a corporation incorporated within any country other 
than the United States, and was entirely owned at such 
time by subjects or citizens of nations, States, or free 
cities other than Germany or Austria or Hungary or 
Austria-Hungary and is so owned at the time of the 
return of its money or other property hereunder; or 
***** 

(12) A partnership, association, or other unincorpo¬ 
rated body of individuals, or a corporation, and was en¬ 
tirely owned at such time by subjects or citizens of na¬ 
tions, States, or free cities other than Austria or Hungary 
or Austria-Hungary and is so owned at the time of the 
return of its money or other property, and has filed the 
written consent provided for in subsection (m); or 
***** 
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Then the President, without any application being 
made therefor, may order the payment, conveyance, 
transfer, assignment, or delivery of such money or other 
property held by the Alien Property Custodian or by 
the Treasurer of the United States, or of the interest 
therein to which the President shall determine such per¬ 
son entitled, either to the said owner or to the person 
by whom said property was conveyed, transferred, as¬ 
signed, delivered, or paid over to the Alien Property 
Custodian: * * * 

* * * • • 

(c) Any person whose money or other property the 
President is authorized to return under the provisions 
of subsection (b) hereof may file notice of claim for the 
return of such money or other property, as provided in 
subsection (a) hereof, and thereafter may make appli¬ 
cation to the President for allowance of such claim 
and/or may institute suit in equity to recover such 
money or other property, as provided in said subsection, 
and with like effect. The President or the court, as the 
case may be, may make the same determinations with 
respect to citizenship and other relevant facts that the 
President is authorized to make under the provisions of 
subsection (b) hereof. 

• * # * * 

Sec. 32. (a) The President, or such officer or agency 
as he may designate, may return any property or inter¬ 
est vested in or transferred to the Alien Property Cus¬ 
todian (other than any property or interest acquired by 
the United States prior to December 18, 1941), or the 
net proceeds thereof, whenever the President or such 
officer or agency shall determine— 

(1) that the person who has filed a notice of claim 
for return, in such form as the President or such officer 
or agency may prescribe, was the owner of such property 
or interest immediately prior to its vesting in or trans¬ 
fer to the Alien Property Custodian, or is the legal rep¬ 
resentative (whether or not appointed by a court in 
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the United States), or successors in interest by inherit¬ 
ance, devise, bequest, or operation of law, of such 
owner; and 

(2) that such owner, and legal representative or suc¬ 
cessor in interest, if any, or not— 

(A) the Government of Germany, Japan, Bulgaria, 
Hungary, or Rumania; or 

(B) a corporation or association organized under the 
laws of such nation: Provided, That any property or 
interest or proceeds which, but for the provisions of this 
subdivision (B), might be returned under this section 
to any such corporation or association, may be returned 
to the owner or owners of all the stock of such corpora¬ 
tion or of all the proprietary and beneficial interest in 
such association, if their ownership of such stock or 
proprietary and beneficial interest existed immediately 
prior to vesting in or transfer to the Alien Property Cus¬ 
todian and continuously thereafter to the date of such 
return (without regard to purported divestments or 
limitations of such ownership by any government re¬ 
ferred to in subdivision (A) hereof) and if such owner¬ 
ship was by one or more citizens of the United States 
or by one or more corporations organized under the laws 
of the United States or any State, Territory, or posses¬ 
sion thereof, or the District of Columbia: Provided 
further, That such owner or owners shall succeed to 
those obligations limited in aggregate amount to the 
value of such property or interest or proceeds, which are 
lawfully assertible against the corporation cm* associa¬ 
tion by persons not ineligible to receive a return under 
this section; or 

* * * * # 

(E) a foreign corporation or association which at any 
time after December 7, 1941, was controlled or 50 per 
centum or more of the stock of which was owned by any 
person or persons ineligible to receive a return under 
subdivisions (A), (B), (C), or (D) hereof: Provided , 
That notwithstanding the provisions of this subdivision 
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(E), return may be made to a corporation or association 
so controlled or owned, if such corporation or association 
was organized under the laws of a nation any of whose 
territory was occupied by the military or naval forces of 
any nation with which the United States has at any time 
since December 7,1941, been at war, and if such control 
or ownership arose after March 1, 1938, as an incident 
to such occupation and was terminated prior to the 
enactment of this section; and 

(3) - that the property or interest claimed, or the net 
proceeds of which are claimed, was not at any time after 
September 1, 1939, held or used, by or with the assent 
of the person who was the owner thereof immediately 
prior to vesting in or transfer to the Alien Property Cus¬ 
todian, pursuant to any arrangement to conceal any 
property or interest within the United States of any per¬ 
son ineligible to receive a return under subsection (a) 
(2) hereof; 

(4) that the Alien Property Custodian has no actual 
or potential liability under the Renegotiation Act or 
the Act of October 31,1942 (56 Stat. 1013; 35 U. S. C. 
89-96), in respect of the property or interest or proceeds 
to be returned and that the claimant and his predecessor 
in interest, if any, have no actual or potential liability 
of any kind under the Renegotiation Act or the said Act 
of October 31,1942, or in the alternative that the claim¬ 
ant has provided security or undertakings adequate to 
assure satisfaction of all such liabilities or that property 
or interest or proceeds to be retained by the Alien Prop¬ 
erty Custodian are adequate therefor; and 

(5) that such return is in the interest of the United 
States. 

***** 

Sec. 33. No return may be made pursuant to sec¬ 
tion 9 or 32 unless notice of claim has been filed: (a) in 
the case of any property or interest acquired by the 
United States prior to December 18,1941, by August 9, 
1948; or (b) in the case of any property or interest ao- 
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quired by the United States on or after December 18, 
1941, by April 30,1949, or two years from the vesting of 
the property or interest in respect of which the claim is 
made, whichever is later. No suit pursuant to section 9 
may be instituted after April 30, 1949, or after the ex¬ 
piration of two years from the date of the seizure by or 
vesting in the Alien Property Custodian, as the case may 
be, of the property or interest in respect of which relief is 
sought, whichever is later, but in computing such two 
years there shall be excluded any period during which 
there was pending a suit or claim for return pursuant to 
section 9 or 32 (a) hereof. 
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QUESTION PRESENTED 


Whether a stockholder who claims to be a “non-enemy” 
under Section 9(a) of the Trading with the Enemy Act, 
may intervene as of right and “derivatively” in a statu¬ 
tory action which is being maintained and prosecuted ade¬ 
quately by his Swiss corporation against the United States 
under said Section 9(a) to recover all the vested corporate 
property, for the purpose of asserting therein, if the cor¬ 
poration be found to he “enemy” and therefore disquali¬ 
fied to recover in its own behalf, an individual claim to a 
part of the vested corporate property equal to his share 
participation in the Swiss corporation, especially where 
such stockholder has pending elsewhere a separate statu¬ 
tory action under said Section 9(a) to recover from the 
United States such proportionate part of the corporation’s 
vested assets? 

And, as a corollary to the foregoing, whether such stock¬ 
holder may, by the above-described intervention, block a 
pending compromise between the corporation and the 
United States Government, where there is no charge of 
fraud or other impropriety, and where the basis for the 
opposition to the settlement is the demand for recognition 
of the individual claim described above? 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 10,755 


Eric G. Kaufman and Aenni C. Kaufman, Appellants, 

v. 

Societe Internationale Pour Participations Industrielles 
Et Commerciales S.A., Etc., 

J. Howard McGrath, Attorney General of the United 
States, as successor to the Alien Property Custodian, 

Georgia Neese Clark, Treasurer of the United States, and 
Remington Rand, Inc., Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE, SOCIETE INTERNATIONALE 
POUR PARTICIPATIONS INDUSTRIELLES 
ET COMMERCIALES, S. A. ETC. 


COUNTER-STATEMENT OF FACTS 

As a guide for the Court when it restates the facts in its 
opinion and not because they are believed to be material 
to the questions presented, this appellee takes the liberty 
of making the following statements: 

While the record appears to be silent upon the following, 
this appellee is informed that appellants are now citizens 
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of the United States; that they are former native-German 
citizens; that they acquired their stock, or some of it, while 
they were residing in Germany; and that they were not 
American citizens on February 16,1942, the date of vesting 
of this appellee’s property. (In the notices of claim filed 
in the Office of Alien Property—see Joint Appendix [here¬ 
inafter written “J.A.”], page 32, for brief description of 
such claims—Mr. Kaufman stated that he was naturalized 
on August 17, 1944, and Mrs. Kaufman stated that she and 
their children were naturalized on April 11, 1945; and ap¬ 
pellants described themselves therein as stateless citizens, 
formerly Germans, expatriated by German order of No¬ 
vember 25, 1941.) In their complaint in intervention, par¬ 
agraph 2, (J. A. 48), appellants alleged that they “have 
been at all times since December 6,1941, non-enemies,” but 
they did not mention any of the foregoing facts. 

The record is also silent upon the point as to whether any 
stockholder embraced within the affidavit of Hans Gut 
(J.A. 69) was such on February 16, 1942. Appellee be¬ 
lieves that the protective committee, Schoop, Reiff & Co., 
could not assert the affirmative of this with respect to the 
twenty-five shares which Mr. Gut swears his firm “owns”; 1 
nor could the firm truthfully state that it is a registered 
shareholder of this appellee. 

This appellee is vigorously contesting in the main action 
any assertion that it is enemy or “enemy tainted”. 2 This 
is not disputed by appellants; nor do appellants claim that 
this appellee is not adequately and fully, by itself and 
. through its counsel, prosecuting its claim and action under 
the Act. 

Without conceding the accuracy of the statement of the 
appellants that about 10% of the shares of this appellee- 
corporation were owned by German nationals, the Court is 
reminded that under the Swiss-Allied Agreement of 1946, 

1 This is the only alleged stockholder mentioned by name in the affidavit. 

2 The complaint filed by this appellee comes squarely within Section 9(a) 
of the Trading with the Enemy Act. (50 TJ. S. C. Appendix, Section 9a). See 
paragraph 3 of the Complaint. (J. A. 2). 
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sometimes called the “Washington Accord” (14 State 
Dept. Bull. 1101-2,1121-24) such shares are subject to liqui¬ 
dation through the Swiss Compensation Office in such way 
that the Allies (United States, United Kingdom, France, 
etc.) will receive fifty per cent of their value, and the Gov¬ 
ernment of Switzerland the other half. 3 

Appellants use the phrase “non-enemy stockholders” as 
descriptive of a class, just as they might describe by class 
“common stockholders” or “preferred stockholders.” 
There is, of course, no such class, and if the test ever comes, 
each shareholder would have the burden of proving that 
under Section 9(a) of the Trading with the Enemy Act, he 
is not an enemy or ally of enemy. In other words, a so- 
called class of non-enemy stockholders could not establish 
their status as a unit, such as holders of common or pre¬ 
ferred shares may do; but, instead, each shareholder would 
be, in effect, a separate plaintiff in a separate Section 9(a) 
proceeding. 

The following material facts have been completely ig¬ 
nored by appellants in their brief: 

On March 9, 1950, five days before the original motion 
was filed herein for leave to intervene, these same appel¬ 
lants instituted in their own individual behalf, in the United 
States District Court for the Southern District of New 
York, a civil action under Section 9(a) against the Attorney 
General as successor to the Alien Property Custodian, 
seeking a decree adjudging that they are entitled to the 
ownership, possession and enjoyment of their proportion¬ 
ate share of the property and funds of this appellee seized 
by the Alien Property Custodian. (Appendix to this brief, 
p. 31). The defendant therein moved to dismiss such 
action upon the ground that it failed to state a claim upon 
which relief could be granted. Judge Samuel Kaufman 
recently denied this motion, and the case now awaits the 
defendant’s answer. 

3 The Swiss Compensation Office and the Authority of Beview in Switzer¬ 
land, acting pursuant to the provisions of the “Washington Accord,’’ have 
determined that appellee and its management are not enemy owned or con¬ 
trolled. 
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SUMMARY OF ARGUMENT. 

Appellants are, in fact, experimenting in a new field, and 
instead of frankly so stating to the Conrt, they are trying 
to camouflage the novelty of their contentions by the use of 
erroneous analogies. 

Appellants are not seeking to intervene to aid the recov¬ 
ery of all the vested property of this appellee. There is no 
contention of inadequate representation in this respect. 

It is only if the action in its present form should fail that 
appellants wish to assert the alleged cause of action spon¬ 
sored by them. 

In effect, appellants maintain in the District of Colum¬ 
bia that they have no Section 9(a) action, but in New York * 
they assert that they have; and so far the District Court 
in New York agrees that they have such a right of action. 

Appellants are trying to simulate a stockholders ’ deriva¬ 
tive action, but they do not fit any known category. 

In reality, appellants are not asserting a corporate right, 
but an individual one. Under appellants’ theory this case 
would be converted from one where the “enemy” status 
of the corporation is the issue, to hundreds or thousands 
of individual actions, 4 in each of which the “enemy” status 
of the plaintiff-shareholder would be the issue. 

In view of the fact that this appellee’s present action 
does not embrace the claim sponsored by appellants, they 
could not be bound by a judgment against this appellee in 
the main action. Thus the applicability of FRCP 24(a)(2) 
is eliminated. 

If appellants have sufficient interest to intervene under 
FRCP 24 (a)(3), they have sufficient individual interest to 
be a plaintiff in a Section 9(a) action, and they therefore 
have no need or right to intervene. 

The Missouri-Kansas Pipe Line case creates no new or 
additional basis for intervention. 

The Uebersee case decided nothing in respect of the in¬ 
stant problem. It merely invited legislation or litigation. 


* This appellee has approximately 3000 shareholders. 


5 


Nor is the Standard Oil case apposite to the questions at 
bar. 

Executive and legislative interpretations indicate that 
the statute affords appellants no basis for relief, either by 
direct action or by intervention. 

There is no constitutional question involved in this in¬ 
tervention. 

The proposed settlement is not attacked as being the 
product of fraud or bad faith on the part of appellee’s 
management. It is not urged that the main action should 
be prosecuted to a conclusion without abatement; nor that 
a settlement of anything less than 100% is not acceptable. 
There is and could be no charge that the proposed com¬ 
promise is not the result of the exercise of fair and ex¬ 
perienced business discretion. Appellants have no status 
to prevent a fair settlement of the main litigation. 

In sum, appellants have no basis upon any theory what¬ 
soever for intervention in this case. 

ARGUMENT 

The True Nature of Appellants’ Claim: Individual, Not 

Corporate. 

This appellee submits that appellants are not asserting 
a corporate claim or right, but an individual one under a 
corporate mask. 

But appellants contend that the corporation may recover 
for the benefit and to the extent of its non-enemy stock¬ 
holders. This proposal “covers a multitude of sins.” It 
provides an otherwise qualified plaintiff under a Section 
9(a) action. It appears to fit one or more categories of 
stockholders’ derivative actions. And it overcomes all the 
difficulties, confronting other shareholders in their alleged 
class, which arise out of the statutory limitations relating 
to the filing of claims and suits. 

Because the proposal is so self-serving, it must be scru¬ 
tinized with great care in order to determine whether it is 
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not merely a “play on words” to accomplish a certain 
desired result. 

It should be borne in mind that appellants do not wish 
to interfere with this appellee’s cause of action, and they 
naturally would be satisfied with our full success. Ap¬ 
pellants want to intervene only to meet a situation which 
would arise in the event of this appellee’s inability to win. 
But if the corporation should fail to recover because it is 
determined to be “enemy” or “enemy tainted”, its vested 
property comes under the unrestricted ownership of the 
United States. There is nothing left for recovery via the 
corporation. 

If the courts give the so-called “non-enemy” stockhold¬ 
ers proportional rights in connection with this situation, 
such rights are individual to the stockholders and not cor¬ 
porate. There are no reasons, except the ones of expedi¬ 
ency that inspire appellants’ contention, which could be 
urged to the contrary. The corporation will have been 
denied recovery. The corporation will have lost all right, 
title and interest in the vested property. The corporation 
will not acquire anything if appellants’ claim prevails. 

Let us face the extreme doctrine which appellants will 
advocate. They invoke all equitable theories, known and 
imaginary. While they have not said it in so many words, 
surely they would not eschew the idea that corporate re¬ 
covery would be impressed with a trust in their favor. In 
other words, the corporation could not recover in its own 
right, but could recover in the right and to the proportional 
extent of its “non-enemy” stockholders. It would be a sort 
of “use” plaintiff. 

But, why the need to impress a trust upon property which 
is not owned by, nor in the possession or control of the al¬ 
leged trustee! No such sequestration is necessary or 
proper. The property is in the hands of the United States. 
If the “non-enemy” shareholders have rights in this prop¬ 
erty, they may be enforced by direct action on their indi¬ 
vidual behalf, whether it be called the affixing of a lien, or 
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some similar phrase. Anything else is sheer circnity the 
ultimate objective of which is to give the “eligible” stock¬ 
holders what they are really claiming, namely, a direct 
right in vested property of an “ineligible” corporation. 

Rule 17(a) of the Federal Rules of Civil Procedure pro¬ 
vides that every action shall be prosecuted in the name of 
the real party in interest. Surely, the real parties in inter¬ 
est would be the so-called “non-enemy” stockholders. See 
Heiskell v. Mozie, 65 App. D. C., 255, 257, 2 F. 2d. 861. The 
corporation would have lost its rights in the vested prop¬ 
erty. Under such circumstances, it is plainly not an indis¬ 
pensable party—nor even a necessary one. 

It is submitted that there is no basis for appellants’ claim 
that they are asserting a corporate right. 

Appellants’ Intervention is Only Ostensibly and Not Truly 
Derivative, Whether in a Typical or an Exceptional 
Sense. 

None of the cases relied upon by appellants to support 
their position as derivative, are in point. In every one of 
them, and in all others which this appellee has examined, 
the claim which is being asserted is a corporate one. In 
the case at bar, the claim is individual, as elsewhere dem¬ 
onstrated in this brief. 

In the typical derivative situation, 5 the plaintiff is the 
corporation and the shareholder intervenes, or the plaintiff 
is a shareholder and the corporatipn is a nominal defen¬ 
dant The real defendant is (a) misfeasor stockholder- 
director-officer, or (b) debtor of the corporation, or (c) mis¬ 
feasor third party. Recovery is in the name of the cor¬ 
poration. 

In the exceptional derivative situation, 6 plaintiff is the 
corporation or a stockholder and the defendant is a mis- 

5 E. g. Pyle-}National Co. v. Amos, 172 F. 2d 428 (7th Cir.), and Parle $ 
TUford, Inc., v. Schulte, 160 F. 2d 984 (2nd Cir.), cited by appellants on page 
28 of their brief. 

e This reference is intended to embrace all the cases cited on page 26 of ap¬ 
pellants’ brief. See, also, the note in 120 A. L. B. 238. 
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feasor stockholder-director-officer. As in the cases above, 
again a corporate claim is always asserted, but recovery 
may be had by a stockholder-plaintiff. 

In either situation, the corporation is always essentially 
entitled to redress. If the court should decide that it is not 
essentially due to the corporation, the litigation is not suc¬ 
cessful. 

As indicated above, the exceptional cases arise only where 
the misfeasor stockholder-director-officer is the defendant. 
The Attorney General or the United States do not come 
within this category; hence, there is no need to permit re¬ 
covery by a stockholder, as in the exceptional cases, since 
there is no necessity to protect either the corporation or the 
minority stockholder from the Attorney General or the 
United States. 

In the case at bar, the plaintiff is the corporation but the 
defendant is not the misfeasor stockholder-director-officer. 
If the Attorney General is considered as a misfeasor-third 
party, i.e., on the theory of conversion, he is such as to the 
corporation—not as to the stockholders. 

In the exceptional cases, allowing recovery directly by 
the stockholder, recovery by the corporation is denied be¬ 
cause misfeasor-stockholders should not participate in dis¬ 
tribution ;—not because the corporation is legally disquali¬ 
fied to recover. 

In the instant situation, if the claim is not recoverable by 
the corporation, it would be on the theory that misfeasor 
(“ enemy”) stockholders-officers-directors-management 

would be the cause of failure of corporate recovery. 

The false analogy occurs when appellants try to liken 
the “enemy” stockholders to the misfeasor-defendants— 
to prevent’ participation in distribution; but in the case at 
bar the 11 enemy” management would have a different effect 
—it would prevent corporate recovery: the corporation 
would be thereby legally disqualified to recover. 

The foregoing demonstrates that appellants must fail in 
their attempt to simulate a stockholders’ derivative action, 
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because they do not fit any known category. Their funda¬ 
mental impediment is the vice which permeates their en¬ 
tire case—they are in reality asserting an individual and 
not a corporate claim. 

Intervention, if Allowed, Would Radically Change the 
Issues and Course of this Case. 

As we have pointed out in our Counter-Statement, there 
is no unit-class of stockholders known as “ non-enemy ’* 
stockholders. By appellants’ own premise, a distinction is 
made between ‘ ‘enemy” and “non-enemy” stockholders. 
But if intervention should be allowed, the trial court would 
have to screen each shareholder through the “Uebersee” 
test of “enemy taint”. And it is estimated that there are 
approximately three thousand shareholders of the appellee 
corporation. 

The issue in the main case now is the “enemy taint” of 
this appellee. Suddenly and automatically, upon allow¬ 
ance of intervention, this single issue would be transformed 
into three thousand individual cases in which the “enemy 
taint” of each claimant would be the question to be decided 
by the trial court. 

This point is not being urged by this appellee in an at¬ 
tempt to alarm the Court with the practicalities of the 
problem. Instead, it is being seriously submitted as an¬ 
other test that the proposed intervention is individual and 
not corporate. 

In fact, no clearer test could be presented to the Court. 
In order to prove our position, let us examine a part of ap¬ 
pellants* “QUESTION PRESENTED”, which excerpt, by 
the way, is several times repeated in the brief itself;— 
that appellants are entitled to intervene “To assert that the 
corporation is entitled to the return of the non-enemy pro¬ 
portionate interest in the vested property for the benefit 
of its non-enemy shareholders.” It will be remembered 
that at the time when appellants wish so “to assert”, the 
corporation will have been defeated upon the issue of its 
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alleged “enemy taint”. What is it that the corporation is 
entitled to have retnmed to it, according to appellants in 
the foregoing quotation? It is the “non-enemy proportion¬ 
ate interest in the vested property”. How is this to be es¬ 
tablished? By determining the individual status of each 
shareholder, that is, his “enemy” or “non-enemy” status. 
For what purpose? “For the benefit of its (appellee’s) 
non-enemy shareholders.” 

Nothing could more clearly reflect the weakness of ap¬ 
pellants’ contention, and principal theme of our brief, 
namely, that individual claims—not a corporate one—are 
being asserted by appellants. 

Practically speaking, instead of appellants’ claim being 
subordinate to the corporate claim, according to one theory, 
or friendly to the corporation, according to another, it 
would in reality be antagonistic to appellee. Once appel¬ 
lants are allowed in the case, they would have no need or 
interest to support the main proceeding. Under their own 
theory of personal “non-enemy” status, they could win re¬ 
gardless of the outcome of this appellee’s corporate-entity 
claim, and it would be only natural to expect that they 
would seek ways and means to draw a clear line of cleav¬ 
age between their individual “rights” and those of the 
corporation. 

This Intervention Is Not Authorized by FBCP 24. 

As to FRCP 24(a)(2). 

This provision reads as follows: 

(a) Upon timely application anyone shall -be per¬ 
mitted to intervene in an action: • * * (2) When the 
representation of the applicant’s interest by existing 
parties is or may be inadequate and the applicant is or 
may be bound by a judgment in the action; • • 

As will be seen, the two clauses are stated conjunctively. 
We shall demonstrate that appellants are not and may not 
be bound by a judgment in the main action. 


We agree that this is the provision under which interven¬ 
tion ordinarily is allowed to a stockholder of a corporation. 
Bnt the reason is very simple. The right which is being 
asserted in snch cases is a corporate right, and the stock¬ 
holder seeks intervention either to assert or to support 
such a right. 7 Naturally, in those circumstances, inter¬ 
vention is the only opportunity afforded the shareholder to 
litigate the point which he seeks to maintain. If he permits 
the chance to pass, he is thereafter estopped. 

But that is not the situation here. The complaint now 
seeks recovery for the corporation as a whole. Appellants 
do not ask permission to support that claim. The claim 
which appellants wish to assert and dispose of is not em¬ 
braced within the complaint Appellants seek to set up an¬ 
other kind of claim—one which would divert recovery to 
someone other than the corporation itself. 

It is not a mere matter of amending the complaint so as 
to embrace the claim sponsored by the appellants, even 
assuming for the moment that it is the assertion of a cor¬ 
porate claim. The entire theory of the instant action by 
appellee,—in fact, the pre-requisite of Section 9(a) itself— 
is that the corporation is not an enemy. Appellants would 
require the statement of an alleged statutory cause of 
action which would conflict with the statute itself; that is, 
appellants would not permit themselves to allege that the 
corporation is not an enemy; they would have to say that 
it was or was not an enemy to a certain extent. Qualifica¬ 
tion either way would destroy their proposed cause of 
action. 

We do not urge that contradictory claims may not be 
joined in a single complaint. What we do say is that ap¬ 
pellants claim cannot be considered to be embraced within 
the instant complaint in a statutory action, since it would 
run counter to the statute. 

Let us prove from a different angle that appellants would 
not be precluded from asserting their proposed claim. 


7 This is the doctrine of the eases cited by appellants at the top of pages 
28 and 30 of their brief. 
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should there be a judgment against the corporation. We 
return for this purpose to our oft-repeated proposition that 
appellants are asserting an individual right. If this is so, 
plainly it is not incorporated in this appellee’s corporate 
cause of action. 

Actually, our point can be best illustrated by making two 
comparisons, one, of the instant intervention with the suit 
which appellants have filed in the Southern District of 
New York; 8 and the other, of the New York complaint with 
this appellee’s suit here. 

The first comparison demonstrates that, except for the 
“class” nature of the proposed proceeding here, the two 
cases (New York action and instant intervention) are sub¬ 
stantially the same in principle. Each seeks recovery for 
individuals out of the vested property. 

The second comparison (New York action with this ap¬ 
pellee’s action) strikingly shows the difference between the 
individuals’ objective and the result sought by the corpora¬ 
tion. No one could seriously argue that a judgment in one 
case would be a bar to the other. 

The opportunity to make these actual comparisons per¬ 
mits the Court to see the true picture. If appellants have 
rights, they have protected them by a timely action in New 
York. A reading of the New York complaint shows that 
appellants filed a claim with the Office of Alien Property, 
as required by Section 9(a) of the Trading with the Enemy 
Act. Their intervention papers here are silent upon this 
point. The reason is simple. The proposed intervention 
is an attempt at a class proceeding, but there are only three 
members of the class, comprised of those shareholders who 
have filed claims with the defendants. 9 Further claims can¬ 
not be filed, according to Section 33 of the Trading with 
the Enemy Act. 10 They try to overcome this fatal de- 

8See counter-statement of facts at p. 3, infra; and see p. 31, Appendix 
to this brief, for the complaint itself. 

9 See affidavit of Archer Henrick, Records Officer of the Office of Alien 
Property, J. A. 31. 

10 50 TT. S. C. Appendix, Section 33. See, also, further discussion of this 
“class action” in Footnote 13, on page 16, post. 
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ficiency by parading in the name of the corporation and 
under the benefit of its timely filing of both claim and suit. 

Obviously appellants realize this, and the intervention 
which they have devised is designed to overcome these 
statutory obstacles, not for themselves, but for the so-called 
“class’’ which they are trying to sponsor. The proceeding 
here is a sham and a pretext which seeks to conceal its true 
nature. 

As to FECP 24(a)(3). 

This provision of the rule reads as follows: 

“(a) Upon timely application anyone shall be per¬ 
mitted to intervene in an action * # • (3) when the 
applicant is so situated as to be adversely affected by 
a distribution or other disposition of property which 
is in the custody or subject to the control or disposi¬ 
tion of the Court or an officer thereof.” 

This is not the provision by which stockholders are per¬ 
mitted to intervene derivatively. 

It is well settled that in order to intervene as of right 
under this clause of Rule 24, the applicant must have a 
present actual interest in the property in issue. See 
Moore’s Federal Practice (Second Edition), paragraph 
24.09 (pages 45-46 of Volume 4). A mere possibility of 
detriment from the outcome of the action or the disposi¬ 
tion of the property in issue is not sufficient to justify inter¬ 
vention as of right. 

Gross v. Mo. & Ark. Rwy. Co., 74 F. Supp. 242, 249 ("W. 
D. Ark. 1947) (“his interest must be one that is known 
and protected by the law, sufficient and of the type to 
be denominated a lien, legal or equitable”). 

United States v. Columbia Gas & Electric Cory., 27 F. 
Supp. 116,120 (D. Del. 1939), appeal dismissed 108 F. 
2d. 614 (C. A. 3, 1939), cert, denied, 309 U. S. 687 
(“ • • * [the] contention * • • that Rule 24(a) 
has broadened the well established principle to the 
extent of no longer requiring ‘any actual property in- 
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terest in the res’ • • * is without authority to sus¬ 
tain it.”) 11 

It is elementary that a stockholder has no right, title or 
interest in the assets of a corporation. This is the law of 
the forum. 

Eisner v. Macomber, 252 U. S. 189, 208. 

Rhode Island Hospital Trust Co. v. Houghton, 270 
II. S. 69, 81. 

Klein v. Board of Tax Supervisors, 282 U. S. 19, 24. 

First National Baade v. Maine, 284 TJ. S. 312, 329-330. 

And this is also the law of Switzerland,—the domicile of 
this appellee. See Swiss Code of Obligations, Articles 
643, 660, 689, 706, 736, and 754; and Swiss Civil Code, 
Articles 52, 53 and 55. 12 

Under the Trading with the Enemy Act the only person 
having the right to bring a suit under Section 9(a) is the 
one who was the owner of the property immediately prior 
to vesting. Farmers Loam, & Trust Company v. Hicks, 9 F. 
2d 848 (C. A. 2,1925). In Nagano v. Clark, 85 Fed. Supp. 
368, 374 (1949 N. D. Ill.) an action was brought under 
Section 9(a) by a resident Japanese to recover stock stand¬ 
ing in the name of his wife who was an enemy national. The 
plaintiff claimed that he was the beneficial owner of the 
stock and that the taking of the stock in his wife’s name 
constituted an incomplete gift. Although the Court dis¬ 
cussed other features of the case, it concluded its discussion 
with this statement: 

“If the vesting by the defendant was wrongful, it can 
be tested only in a suit brought by the former owner 
of record. Such a suit is now pending in this court.” 

U In view of appellants * arguments below, this appellee anticipates that they 
will state, either in a reply brief or orally at the time of the hearing, that 
this principle was subsequently overruled by the Supreme Court in Missouri- 
Kansas Pipe Line Co. v. United States, 312 U. S. 502. We disagree with any 
such contention. The Supreme Court decision did not touch upon the above- 
quoted proposition. In the earlier case, the stockholder, as here, had sought 
to intervene in its own right. 

12 Translations of these Articles are found in the appendix to thin brief, 
pp. 35-39. 
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Plaintiff in the above case was much more closely con¬ 
nected with the vested property than the stockholders in 
the instant intervention. Plaintiff there contended to be 
the equitable and beneficial owner of the stock. In the in¬ 
stant proceeding appellants, as stockholders in the owning 
corporation, have no right or title to any of the property 
of the corporation and are therefore further removed than 
the plaintiff in the above-cited case. 

To the same effect is Condemnation of Land for Spring 
Valley Park , 57 S. W. 2d 752, at 754 (Mo. App. 1933). The 
court held that it is well settled that a stockholder cannot 
sue for or recover any property or interest, the title or 
ownership of which is in the corporation. 

In an analogous situation, a British Court has held that 
a shareholder has no right to intervene in the condemna¬ 
tion of property of enemy companies. In The Polzeath 
(1916) P. 241, a ship registered under the British flag was 
declared forfeited under the Merchant Shipping Act on 
the ground that the affairs of the company owning the ship 
were directed from Germany. Intervention by British 
shareholders was denied by the Court of Appeal: 

In my opinion the British shareholders are not entitled 
to intervene. It is suggested that the ship should be 
appraised, and that payment should be made to the 
British shareholders in proportion to their holdings. 
The Court has no such power; it cannot administer the 
affairs of the company. If any hardship is caused to 
innocent shareholders by the declaration of forfeiture 
their position is that they can only appeal to the merci¬ 
ful consideration of the Crown. The order giving them 
leave to intervene must be discharged, (at p. 256). 

In deciding this case, however, it is not necessary for the 
Court to consider the question of appellants’ interest be¬ 
cause appellants, if they have such an interest, have another 
remedy, which they have embraced. That remedy is to 
bring a Section 9(a) proceeding; they have done so in New 
York, based upon their claim of interest in the vested prop- 
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erty. The statutory remedy is exclusive; there are not and 
there cannot be two concurrent remedies. On the other 
hand, if appellants do not have the interest required for 
the commencement of a Section 9(a) proceeding, then under 
the consistent interpretations of the rule they have no right 
to intervene here. This dilemma conclusively establishes 
that appellants have no right of intervention, and their only 
right, if any, is through the pending Section 9(a) proceed¬ 
ing in New York. 

While we have disposed of the applicability of FRCP 
24(a)(3), we should like to refer momentarily to page 31 
of appellants’ brief where argument is advanced that they, 
will be adversely affected by disposition of the vested prop¬ 
erty. On that page appellants are stating that even if they 
could eventually bring an action to assert an independent 
right, they would be improperly prejudiced as the property 
may then have been sold by the Attorney General and the 
proceeds might be far less than the true value of their in¬ 
terests; therefore, say appellants, such remedy would be 
constitutionally inadequate unless they have “an immediate 
right to sue, and thereby bar a sale or disposition.” 

These appellants have their Section 9(a) suit in New 
York which surely draws into its control so much of the 
vested property as represents appellants’ proportionate in¬ 
terest in this appellee corporation. See 50 U. S. C. Appen¬ 
dix, Section 9(a). That proportion cannot be sold as long 
as that suit is pending. (Ibid.) 

Of course, appellants will reply that while they are pro¬ 
tected, other members of their class are not. We have in¬ 
dicated elsewhere in this brief that there is no class. 13 

13 Soe p. 12, ante. Appellants cannot act in a representative capacity in 
this case. Three points must be noted in connection with a class action: (a) 
There must be a class; (b) the persons in the class must be so numerous as 
to make it impracticable to bring them all before the Court; and (c) the 
character of the right must be common to all members of the class. (See 
Moore’s Federal Practice, Second Edition, Volume 3, page 3415 et seq. See, 
also. Brotherhood of Locomotive Firemen, etc. v. Graham. 84 U. S. App. D. C. 
67, 72, 175 F. 2d 802, reversed on other grounds, 338 TJ. S. 232, 94 L. Ed. 
(Adv. Op.) 1). 

Appellants alleged in their New York action (paragraph 6) that they had 
duly filed a claim with the Office of Alien Properly, whereas, their proposed 
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The sincerity of appellants regarding their fears as ex¬ 
pressed on page 31 of their brief, vanishes when the stip¬ 
ulation which they tendered at the argument below, 14 and 
which is reproduced at page 37 of the Joint Appendix, is 
examined. There the appellants were anxious to show 
their willingness to have the Attorney General sell the 
vested stock ‘‘without regard to the provisions of the Trad¬ 
ing with the Enemy Act” and take their chances with the 
proceeds. 

It appears that appellants will assume any position which 
at the moment seems to them to do the most good, regard¬ 
less of consistency. 


complaint here is silent in this respect. This is obviously not an oversight 
for the reason stated on page 12, ante. 

Section 9(a) of the Trading with the Enemy Act (50 IT. S. C. App. 9a) re¬ 
quires the submission of a claim as an absolute prerequisite to the filing and 
maintenance of a suit for the recovery of vested property. Only two other 
stockholders of the plaintiff have filed claims. (See details in affidavit of OAP 
official, J. A. 31.) Under Section 33 of the Trading with the Enemy Act, 
as amended (50 U. S. C. App. 33), it is now too late for any one else to file a 
claim in respect of the property of this appellee which was vested. Appellants 
filed their New York action within the statutory period. 

Appellants defined the class as ‘ * non-enemy ’ ’ stockholders. The Supreme 
Court appears to have established in the Uebersee case, post, page 21, the 
rule that a claimant under Section 9(a) must be free from “enemy taint”. 
Whatever that term means, it involves the factual determination as to the 
status of a claimant. Naturally, it is not likely that any two claimants will 
occupy identical positions, or as elsewhere stated in this brief, every claimant 
must establish his own non-enemy “taint” by evidence which will be different 
from that of every other claimant. 

For appellants to say that they represent a “non-enemy” class is to beg 
the question. As indicated above, a trial court would have to try as many 
separate cases as there are shareholders. 

In order for a person to be entitled to bring an action on behalf of a class, 
the class must actually exist and the members of it must actually be similarly 
situated to plaintiff. See Mitchell v. Wright, 9 F. E. S. 23a.ll, Case 2, 62 F. 
Supp. 580 (D. C. M. D. Ala. 1945), reversed on other grounds, 154 F. 2d 924, 
cert, denied, 329 U. S. 733; Weclcs v. Bareco OH Co., (C. C. A. 7th 1941) 125 
F. 2d 84; Speed v. Transamerica Corporation, 5 F. E. D. 56, 9 F. E. S. 23a.33, 
Case 2 (D. C. D. Del. 1945); and Hansberry v. Lee, 311 U. S. 32, 45. 

The result of the foregoing is as follows: (a) There is truly no class; (b) 
if there were, it would be limited to a maTimnm of three claimants; and (c) 
a class action may not be brought on behalf on such a small class. (See Atwood 
v. National Banlc of Lima, (C. C. A. 6th 1940), 115 F. 2d 861.) 

In view of what we have just concluded, it is unnecessary for us to make the 
additional point, which we regard as valid, that the character of the alleged 
right is not common to all members of the class. (See FBCP 23 (a)(1)). 
Compare, Knowles v. War Damage Corporation, 83 U. 8. App. D. C. 388, 171 
F. 2d 15, cert, denied, 336 U. S. 914. 

14 Both Judge T amm and counsel for the appellees ignored such tender. 
This tender was intended to be fin answer to the Government’s contention 
that a sale would be postponed if settlement of the case with this appellee 
were not permitted. 
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The Missouri-Kansas Pipe Line Case Creates No New or 
Additional Basis for Intervention. 

Appellants, quoting words from the opinion of the Su¬ 
preme Court in the Missouri-Kansas Pipe Line case, 15 that 
Rule 24(a) does not constitute “a comprehensive inventory 
of the allowable instances for intervention” as of right, 
contend, in effect, that there is a loose, undefined and un¬ 
limited doctrine of intervention as of right, in the discre¬ 
tion of the Court. This is not the law, and such an inter¬ 
pretation grossly extends the ruling of the Supreme Court 
in the cited case. 

The proceedings then before the Supreme Court grew 
out of an old antitrust suit. That suit was terminated by 
a consent decree the terms of which specifically reserved 
certain rights to the Panhandle Eastern Pipe Line Com¬ 
pany, the issues before the Court revolving around the 
scope of those provisions of the decree. Section V of the 
decree allowed Panhandle, upon proper application, to be¬ 
come a party to the suit for the limited purpose of enforc¬ 
ing certain rights bestowed upon it by a preceding section. 

The consent decree sought to assure opportunities for 
competition by Panhandle. Deeming the terms of the de¬ 
cree inadequate for its purpose, the Government in 1939 re¬ 
opened the proceedings. 

Missouri-Kansas Pipe Line Company (hereinafter called 
Mokan) owned half of Panhandle’s stock and held half of 
its junior debt. In order to monopolize, Columbia Gas 
and Electric Corporation, the defendant, had acquired dom¬ 
ination of Panhandle through acquisition by Columbia of 
one-half of Panhandle’s stock and junior debt and its whole 
senior debt. These acts stifled, so it is claimed, Panhandle’s 
potential competition, rendered it insolvent and forced 
Mokan into receivership. 

There were two applications for intervention, but only 
one, on behalf of Panhandle by Mokan, is important. 


15 Missouri-Kansas Pipe Line Co. v. United States, 31 2 TJ. 8. 502. 
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Mokan, alleging that those responsible for the actions of 
Panhandle were unwilling to protect its interest, moved to 
intervene on behalf of Panhandle to enforce the rights be¬ 
stowed upon Panhandle by the consent decree. Panhandle's 
participation was derivatively asserted by Mokan. 

Numerous arguments against intervention as of right 
were urged. As to these the Court said (p. 506): 

“All of these arguments misconceive the basis of the 
right now asserted. Its foundation is the consent de¬ 
cree. We are not here dealing with a conventional 
form of intervention, whereby an appeal is made to the 
court’s good sense to allow persons having a common 
interest with the formal parties to enforce the com¬ 
mon interest with their individual emphasis. Plainly 
enough, the circumstances under which interested out¬ 
siders should be allowed to become participants in a 
litigation is, barring very special circumstances, a mat¬ 
ter for the nisi prius court. But where the enforce¬ 
ment of a public law also demands distinct safeguard¬ 
ing of private interests by giving them a formal status 
in the decree, the power to enforce rights thus sanc¬ 
tioned is not left to the public authorities nor put in the 
keeping of the district court's discretion. 

“That is the present case. Panhandle’s right to eco¬ 
nomic independence was at the heart of the contro¬ 
versy. An important aspect of that independence was 
the extension of its operations to permit sales in De¬ 
troit. The assurance of this extension was deemed so 
vital that it was safeguarded by explicit provisions in 
the decree. Section IV, which is in full in the margin, 
contained those provisions, and by § V, also set out 
below, Panhandle, ‘upon proper application,’ could ‘be¬ 
come a party’ to the suit ‘for the limited purpose of 
enforcing the rights conferred by § IV. ’ Mokan, on 
behalf of Panhandle, claimed that Columbia Gas had 
made financial arrangements, which we need not de¬ 
tail, that would in practice defeat the free enterprise 
of Panhandle. We are not concerned with the substan¬ 
tiality of this claim. The sole question before us is 
whether there was standing to make the claim before 
the district court. We hold there was such standing. 
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To enforce the rights conferred by § IV was the pur¬ 
pose of the motion. Therefore , the codification of gen¬ 
eral doctrines of intervention contained in Rule 24(a) 
does not touch our problem.” (Emphasis supplied) 

The Missouri-Kansas case is a very simple one. It was 
unnecessary to invoke Rule 24(a) because the consent de¬ 
cree expressly provided for the intervention by Panhandle. 
The intervention was by, that is, on behalf of, Panhandle. 
It was derivatively asserted by Mokan, a stockholder of 
Panhandle. 

Intervention and derivation must not be confused in 
reading the Missouri-Kansas case. The intervention was 
not by Mokan. As stated above, it was by Panhandle. The 
only test to be applied to Mokan was whether its move 
fitted the test of derivation. It did, since Mokan was as¬ 
serting the corporate rights of Panhandle. Actually, the 
case was an ordinary one of a derivative stockholder’s suit. 

The Supreme Court did not make the statement that Rule 
24(a) was not a comprehensive inventory of the allowable 
instances of intervention, as appellants would lead the 
reader of their brief to believe. The Court stated on page 
505 that numerous arguments were pressed upon the Court 
in opposition to Mokan’s intervention as of right, including 
one that characterized Rule 24(a) “as a comprehensive in¬ 
ventory of the allowable instances of intervention”. 

As shown above in the concluding sentence of the quota¬ 
tion from the opinion, the Court did state that “Therefore, 
the codification of general doctrines of intervention con¬ 
tained in Rule 24(a) does not touch our problem.” (Em¬ 
phasis supplied). This makes very clear the view point of 
the Court. The expression just quoted carries the plain 
implication that such doctrines are irrelevant to the prob¬ 
lem before the court, since the right of intervention sprang 
entirely from the consent decree; and it does not mean, as 
appellants maintain from their erroneously converted quo¬ 
tation, that the inventory of allowable instances of inter- 
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vention (arising from non-judicial sources) is larger than 
the scope of the rule itself. 

In other words, the case under discussion lays down no 
broad or even flexible rule available generally, but should 
be read as a decision intended to be limited to the question 
upon which the Court concentrated its thoughts. There is 
nothing in the case that is related to or has a bearing upon 
the claimed right of intervention now before the Court in 
the case at bar. 

The Uebersee and Standard Oil Cases Do Not Aid Appel¬ 
lants in Their Present Move. 

Appellants regard the Uebersee case 16 as the key-stone 
of their argument. We say, instead, that it provides noth¬ 
ing in respect of the instant problem but an invitation for 
legislation or litigation. 

That case does not disturb the proposition that the owner 
of the vested property is the proper and only plaintiff in 
a Section 9(a) action. It does not authorize the instant 
attempt at intervention, which unrealistically pretends to 
maintain'the corporate “front” but actually is a proceed¬ 
ing by and for the benefit of some of the stockholders. How 
apt is the observation of Isaac that “The voice is Jacob’s 
voice but the hands are the hands of Esau!” 17 But it is 
expected that our discernment of the true situation will 
avoid any judicial blessing. 

The Supreme Court merely posed the problems, but gave 
utterly no hint to their solution, save that it indicated that 
there might be no judicial remedy and that Congress would 
be the only means of resolving the many complexities that 
could arise from the nullification of the Behm-Meyer 18 and 
Hamburg-American Line 19 doctrine of the first World War. 

The Standard Oil case, 64 F. Supp. 656 (S. D. N. Y. 1945) 
and 163 F. 2d. 917 (C. C. A. 2, 1947), is invoked by appel- 

16 ClarTc v. Uebersee Finanz Corporation, 332 U. S. 440. 

17 Genesis XXVII, 22nd verse. 

18 Behn-Mcyer Sr Co. v. Miller, 266 U. S. 457. 

l® Hamburg-American Line T. N. Co. v. United States, 277 U. S. 138. 
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lants as authority for the judicial sorting of vested prop¬ 
erty between enemies and non-enemies. There was no ques¬ 
tion of stockholders’ rights or division of corporate assets 
among stockholders. The case is just not in point upon 
any theory. 

In connection with the Standard Oil case, there is an ef¬ 
fort to weave into this picture an idea which we shall de¬ 
nominate for sake of brevity as the “to-the-extent” theory. 
This is derived by appellants from a provision in Execu¬ 
tive Order 83S9 and from language of Judge Clark of the 
Second Circuit who wrote the opinion in the Standard OH 
case. 20 

The “to-the-extent” theory arises primarily from Sec¬ 
tion 5E(iii) of Executive Order 8389 which provides that 
the term “national” shall include “Any person to the ex¬ 
tent that such person is, or has been, • • * acting or pur¬ 
porting to act directly or indirectly for the benefit or on 
behalf of any national of such foreign country • • • ” 
(Emphasis supplied). 

Without conceding that the phrase “to-the-extent” is ap¬ 
plicable to a situation where an “enemy” corporation has 
“non-enemy” stockholders, it is submitted that this provi¬ 
sion is entirely for administrative use and application, and 
is not definitive of the phrase “enemy” in Section 9(a) of 
the statute. Cf. McGrath v. Zander , 85 U. S. App. D. C. 
334, 177 F. 2d 649, holding that Section 9(a) remains 
unaffected by Section 32(a) (the provision for adminis¬ 
trative return under the Trading with the Enemy Act). 

Circuit Judge Clark’s reference to this phrase on page 
926 of 163 F. 2d, in the Standard Oil case cannot be used 
for the purpose of contending that he was deciding that 
the Executive Order modified Section 9(a) of the statute. 
He was merely discussing an argument of the Government 
that such a phrase qualified or defined the term “foreign 
national.” (The argument was made before the decision 
of the Supreme Court in the Uebersee case, and the Gov- 


20 See p. 15, Appellants’ brief. 
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ernment was dealing with the term “foreign national” and 
not the term “enemy”.) 

Here is another example of the building of arguments 
upon phrases or otherwise being literal in a situation which 
should be dealt with broadly, or which should await Con¬ 
gressional action either in adopting or rejecting legisla¬ 
tion relating to the recognition of stockholders separate 
and apart from their corporation in the case of vested cor¬ 
porate property. 

What the phrase was intended to cover is unknown to 
this appellee, and appellants have offered the Court no 
aid in trying to understand its purpose. It seems almost 
a moral certainty that it was not designed to separate 
stockholders into two groups, as appellants seek to do. 

The phrase is utterly meaningless in many situations. 
Suppose a munitions manufacturer had sold equal quanti¬ 
ties to Germany and the Allies. Is he an “enemy” only 
to the extent that he was benefiting the enemy? Examples 
could be multiplied further to prove that the clause is no 
guide. If one of ten occupants of a building sets the struc¬ 
ture afire, is it “on fire” only “to the extent” of the 
arsonist? 

Let us be frank! Our co-appellees contend that we are 
“enemy tainted” because, inter alia , of contractual rela¬ 
tionships which existed between I. G. Farben and ourselves 
before Pearl Harbor, and which our co-appellees contend 
have continued afterwards. In what position are share¬ 
holders, such as these appellants, who acquired their stock, 
or some of it, during the period when such ties were well 
known? 

The Court will please understand our position. This ap¬ 
pellee denies most vigorously that it is or was “enemy 
tainted,” and by the same token, it says that appellants 
are free from “enemy taint” insofar as ownership of its 
shares is concerned, but this appellee submits that there is 
no excuse under the present law to make the distinction be¬ 
tween the corporation and its shareholders for which ap- 
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pellants are contending, except to support the subterfuge 
for intervention in this instance. 

Executive and Legislative Interpretations Indicate that the 

Present Statute Affords Appellants No Basis for Relief. 

We submit that everything that appellants have set forth 
on pages 16-21 of their brief demonstrates the very op¬ 
posite of the propositions which their conclusions attempt 
to assert. The fact that administrative interpretations 
deny appellants the right to relief and that bills have been 
introduced in Congress that might result in relief in cer¬ 
tain circumstances, strongly supports the conclusion that 
the present statute affords appellants no basis for relief, 
either by direct action or by intervention. In order to find 
some color to their claim, appellants seem to contend, in 
substance but not in words, that the proposed amendments 
of the statute are for purposes of clarification rather than 
to provide a remedy where none previously existed. A 
careful reading of appellants’ brief shows that this argu¬ 
ment constitutes a mere grasping at straws. 

After referring to the “IAEA Agreement,” which, as 
appellants were obliged to admit, expressly does not cover 
this case, 21 and H. J. Res. 516, appellants have the temerity 
to state on page 19 of their brief that both the House and 
Senate Reports upon the latter “make clear that it was not 
the purpose of the legislation to confer new rights upon 
non-enemies.” 

There is no basis for this statement unless phrases are 
picked out of their context. The problem dealt with is 
known as “intercustodial conflicts”; it has to do with dis¬ 
putes between nations over vesting powers; and, as pointed 
out in the footnote on this page, it is not related factually to 
the instant case, both by reason of the express exception, 

21 The stock of General Aniline & Film Corporation is the principal asset 
of this appellee vested by the Government. At the time the ‘‘IAEA Agree¬ 
ment” was signed by the representative of the United States, he wrote the 
exception upon the face of the document. But, more importantly, it must be 
remembered that the stock in this appellee’s corporation was not vested. 
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and because the corporate stock of this appellee was not 
vested. If distinctions are to be made between “enemy” 
and “non-enemy” shareholders in an “enemy” corpora¬ 
tion, a new principle is being created by this Agreement, 
and in any event, it is one in international law and cannot 
be submitted to a court as evidence of the existence of 
rights of a shareholder separate and apart from those of 
the corporation under the Trading with the Enemy Act. 

Even more absurd is the effort by appellants to derive 
some benefit from pending legislation in Congress. The 
short answer to this is that S’. 3901 has not been enacted 
into law, and is regarded by some members of the sub¬ 
committee of the House Committee on Foreign and Inter¬ 
state Commerce as raising so many complexities that fur¬ 
ther, careful study of the legislation, on a non-hurried basis, 
is required. 22 It certainly is fair to argue that the pendency 
of the legislation in Congress carries with it an inference 
that the present state of the law does not cover the situa¬ 
tion to which the legislation relates. 

Frankly, there seems to be a studied effort on the part 
of appellants to dump everything in the lap of the Court 
in the hope that out of the confusion which follows, they 
may emerge victorious. They would be far more honest 
with the Court if they admitted that this is a novel problem 
which should have careful consideration, and that what 
they are trying to establish are the individual rights of 
shareholders under the Trading with the Enemy Act as it 
stands today. 

We have alluded to self-serving conclusions of the appel¬ 
lants, their use of mere words to fill gaps in the situation 
which confronts them, and their lack of candor with the 
Court. It is, of course, recognized that a certain amount 
of zeal is expected in the advocacy of or opposition to legal 
propositions, but we submit that the concluding paragraph 
of this subject on page 21 of appellants* brief would cause 

22 This view was expressed by two members of the sub-committee at the last 
public hearing upon the legislation prior to the Congressional recess. 
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even the most “faithful” to pause and wonder. It is there 
stated: 

“Accordingly it is clear that as a matter of judicial, 
executive and legislative construction, the Trading 
With the Enemy Act requires the preservation of non¬ 
enemy interests in those neutral corporations which 
cannot establish the right to a full return of the vested 
corporate property.” (Emphasis supplied). 

Laying on one side the thoroughly dubious phrase that 
the matter has been construed judicially, executively and 
legislatively, the assertion that appellants’ conclusion “is 
clear” is the zenith of unbridled hyperbole; and the con¬ 
clusion itself that “the Trading 'With the Enemy Act re¬ 
quires the preservation of” so-called “non-enemy” stock¬ 
holders’ “interests” is a wishful offspring that has no sup¬ 
port of legal heritage nor likelihood of future recognition. 

There Is No Constitutional Question Involved in This 

Intervention. 

Time and space should not have to be consumed to an¬ 
swer appellants upon their point that they have an inter¬ 
est under the Constitution. Again, appellants rely upon 
their “to-the-extent” theory, which we have discussed in 
this brief, ante, p. 22. 

Stockholders have no property rights in corporate prop¬ 
erty. 23 This being so, they have no individual claims for 
just compensation by reason of a taking of the corporate 
property. 

There is a short, simple answer to this contention, thus 
avoiding the necessity of repeating much that has already 
been said. These appellants have a Section 9a proceeding 
pending in New York. Surely, there is nothing else that 
they should demand, constitutionally, since that proceeding 
will be effective to protect their “constitutional rights” if 
they have the correct basis for the assertion of them there, 


23 See eases cited on page 14, ante, this brief. 
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and if they do not have the correct basis, then they have no 
such rights here or any other place. 

Appellants Cannot Intervene to Prevent the Pending 
Settlement Between Appellees. 

It is apparent from appellants’ brief (Point III, pp. 32- 
33, and upper portion of page 11) that they have no confi¬ 
dence in FRCP 24(a)(2) and (3) as authority for inter¬ 
vention to interfere with the pending settlement between 
the appellees. In this connection what appellants state on 
page 11 should be particularly noted. 

Relying upon the Missouri-Pipe Line case, 24 appellants 
invoke an intervention as of right independent of the Rule. 
As stated by this appellee on pp. 20-21 of this brief, the 
Missouri-Pipe Line case is no aid whatsoever to the appel¬ 
lants in the case at bar. Moreover, it can be demonstrated 
that for other reasons, as well, appellants should not be 
permitted to intervene for the purpose of blocking the 
pending settlement. 

Certain generalities should first be mentioned. 

The proposed settlement is not attacked as being the 
product of fraud or bad faith on the part of appellee’s 
management. There is no accusation of collusion between 
the parties. It is not urged that the main action should be 
prosecuted to a conclusion without abatement; nor that a 
settlement of anything less than 100% is not acceptable. 
There is and could be no charge that the proposed compro¬ 
mise is not the result of the exercise of fair and experi¬ 
enced business judgment. 

The basis of appellants’ claim that they have a right to 
intervene in order to prevent a settlement of the litigation 
is the same contention elsewhere made that as a non-enemy 
stockholder they have individual proportionate rights to 
the assets of the corporation and that those rights should 
not be diminished by a ratable distribution to all stock- 


2* That case is discussed at page 18 this brief. 
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holders, whether enemy or non-enemy. If, as previously 
shown, appellants’ stockholders have no interest in the 
corporate property that would sustain a Section 9(a) pro¬ 
ceeding, then they have no interest sufficient to permit them 
to intervene to prevent a settlement of this corporate claim. 
The decision in the Section 9(a) case brought by them in 
the Southern District of New York will determine the ques¬ 
tion of interest and there is no place in this proceeding for 
its determination. 

Appellants, as stockholders, have no status to prevent a 
beneficial settlement by the corporation, except in cases of 
fraud or collusion between the corporation and the other 
parties to the litigation. The propriety of the claimed 
settlement is not challenged and it cannot be challenged. 
And when it is remembered that this suit is, in substance, 
one against the United States, it is clear that appellants 
are not in a position to restrain or prevent the United 
States in making any settlement or disposition of this liti¬ 
gation which the Attorney General, as its properly author¬ 
ized officer, may determine to be in the public interest. 

The case of Pyle-National Co. v. Amos, supra, cited at 
page 33 of appellants’ brief, is typical of cases of fraud 
and collusion between a corporation and the other parties 
to the litigation. In that case, a stockholder sought and 
was permitted to intervene in a pending suit by his corpo¬ 
ration against former directors. He claimed that the man¬ 
agement was not vigorously prosecuting the action, and 
that the parties were about to effect an inadequate compro¬ 
mise. But, the intervention was for the purpose of pre¬ 
venting a compromise that would have hurt the corpora¬ 
tion, and not, as here, one that it is claimed would hurt a 
group of stockholders. 

To summarize: if the courts will recognize that appel¬ 
lants have some right, title or interest in the corporate 
property, they cannot be hurt by a compromise between 
the appellees, since their individual action would survive 
such a settlement; and if they have no individual propor- 
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tional rights, apart from those of “enemy” stockholders, 
they have no basis for complaint about the pending com¬ 
promise. 


CONCLUSION. 

For the foregoing reasons, the judgment of the lower 
court denying intervention should be affirmed. 

Respectfully submitted, 

Roger J. Whiteford 
John J. Wilson 
Philip S. Peyser 
Jo V. Morgan, Jr. 
Attorneys for Appellee , Societe, Etc. 
Address: 815 15th St., N. W. 


Of Counsel 
Rene de Graffenreed 


November 27,1950. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Civil Action No. 56-246 


Aenni C. Kaufman and Eric G. Kaufman, individually 
and as general guardians of the persons and property 
of Emil Gert Kaufman and Ruth Mirjam Kaufman, 
Plaintiffs, 

against 

J. Howard McGrath, Attorney General of the United 
States of America, Defendant. 


Complaint. 


To the Judges of the United States District Court, for the 
Southern District of New York: 

Plaintiffs, complaining of the defendant herein, allege: 

1. Plaintiffs are citizens of the United States and resi¬ 
dents of the City, County and State of New York, and this 
action arises under, and plaintiffs bring this action pursu¬ 
ant to, the provisions of Section 9 of the 1i Trading With 
the Enemy Act”, 40 Stat. 411, 419, as amended, 50 U. S. C. 
App., Section 9. 

2. Defendant, J. Howard McGrath, is a citizen of the 
United States and is the duly appointed and qualified At¬ 
torney General of the United States of America. 
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3. Plaintiffs are, and have been at all times since prior 
to December 7, 1941, and prior to the Vesting Orders re¬ 
ferred to in Paragraph 4 hereof, the sole and beneficial 
owners for value, of eighty-six (86) shares of the capital 
stock of Internationale Gesellschaft Fur Chemische Un- 
ternehmungen, A. G., a corporation organized and existing 
under the laws of Switzerland, commonly known as, and 
hereinafter called, “I. G- Chemie”. Upon information and 
belief, the name of said corporation has been changed to 
Internationale Industrie & Handelsbeteiligungen, A. G., 
also known as “Interhandel, A. G.” 

4. On February 16, 1942, the Secretary of the Treasury 
vested a substantial majority of the capital stock of Gen¬ 
eral Aniline and Film Corporation, the owner of which 
stock was I. G. Chemie. Thereafter the Alien Property 
Custodian on April 29,1942, by Vesting Order No. 5, vested 
again inter alia , this same stock, upon a finding that the 
real owner of the stock was I. G. Farbenindustrie, A. G., a 
German corporation. By several successive Vesting Or¬ 
ders the Alien Property Custodian similarly vested cer¬ 
tain other assets of I. G. Chemie upon substantially the 
same finding. The defendant has duly succeeded to the 
functions, powers and duties of the Alien Property Cus¬ 
todian and the aforesaid assets are now vested in the de¬ 
fendant. 

5. Upon information and belief, I. G. Chemie has filed 
claims with the Alien Property Custodian or the defendant, 
or both, pursuant to the provisions of the “ Trading With 
the Enemy Act”, as amended, and an action has been 
brought by I. G. Chemie pursuant to Section 9 of said Act, 
which is now pending in the United States District Court 
for the District of Columbia against defendant. 

6. Pursuant to the order of the Secretary of the Treas¬ 
ury dated February 16, 1942, plaintiffs on March 28, 1942, 
filed a claim with the Secretary of the Treasury for the 
return of their interest in the vested property. No affirma- 
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tive action was taken thereon to the knowledge of plain¬ 
tiffs. On or before November 16,1943, plaintiffs filed with 
the Alien Property Custodian a notice of claim for the 
aforesaid property and funds, or their interest therein; at 
the request of defendant, plaintiffs on or before June 15, 
1948, refiled said claim with defendant; on or about October 
12,1949, the Hearing Examiner of the Office of Alien Prop¬ 
erty of defendant denied the aforementioned claims. 

7. Plaintiffs herein duly applied for review of said action 
of the Hearing Examiner and an order dated December 
15, 1949, denying said petition for review was served upon 
plaintiffs by letter dated December 16, 1949. 

8. Plaintiffs have exhausted their administrative reme¬ 
dies. 

9. Plaintiffs are not now and have not been at any 
time since prior to December 7, 1941, enemies, enemy na¬ 
tionals, allies of enemies or nationals of allies of enemies, 
or nationals of Germany or Japan, within the meaning of 
the “Trading With the Enemy Act.” 

10. Plaintiffs, as shareholders of I. G. Chemie, later 
known as Interhandel, A. G., are entitled to their full pro¬ 
portionate share of the property vested in the defendant as 
aforesaid, or to the proceeds of any sale thereof for fair 
and full value by defendant, notwithstanding that Inter¬ 
handel, A. G., by reason of alleged enemy interest or other¬ 
wise, may fail to obtain the return of said vested property 
or may effect a settlement with defendant for some amount 
less than the fair and true value of the aforesaid vested 
property. 

11. Plaintiffs have no adequate remedy at law. 

Wherefore, plaintiffs pray: 

(1) That a summons be issued out of this Court directed 
to said J. Howard McGrath, Attorney General of the 
United States, demanding him on a day certain to appear 
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and answer to this bill of complaint and obey and perform 
said orders and decrees as to tbe Court may seem proper. 

(2) That a decree be entered adjudging that, as between 
plaintiffs and defendant, plaintiffs are entitled to tbe own¬ 
ership, possession and enjoyment of their proportionate 
share of tbe property and funds seized by tbe Alien Prop¬ 
erty Custodian as hereinbefore alleged. 

(3) That a decree be made directing said defendant to 
pay, convey, transfer, assign and deliver to plaintiffs tbe 
aforesaid proportionate share. 

(4) That this Court grant such other, further and dif¬ 
ferent relief as to the Court may seem equitable, just and 
proper. 


Gbaubaeu & Moskovitz, 

By /s/ Seymour Graubard, 
A Member of the Firm, 
Attorneys for Plaintiffs. 


Dated: March 9th, 1950. 


Office and P. 0. Address: 
115 Broadway, 

New York 6, N. Y. 
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Federal Act Concerning the Completion of the Swiss Civil 
Code (Fifth Part: Code of Obligations), of March 30, 
1911, December 18, 1936, December 10, 1941. 

Third Division. 

The Commercial Companies and Co-operative.* 

TWENTY-SIXTH TITLE. 

Company Limited by Shares. 

K. Legal entity. 

I. Moment. Conditions not fulfilled. 

Art. 643. 

A company limited by shares acquires the rights of a 
legal entity on registration in the Commercial Register. 

This right is acquired on registration even though the 
requirements for the registration have not been complied 
with. 

If, however, the interests of creditors or shareholders 
are seriously jeopardized or infringed by disregarding 
provisions of law or the articles on the formation of the 
company, the Judge may order the dissolution on the appli¬ 
cation of a creditor or a shareholder. After commence¬ 
ment of proceedings the Judge may upon request of a party 
decree interlocutory measures. 

The right of action lapses if the action is not brought 
within three months after publication in the Swiss Official 
Gazette of Commerce. 

SECOND CHAPTER. 

Rights and Duties of Shareholders. 

A. Share of Profits and Proceeds of Liquidation Assets. 

I. In General. 

Art. 660. 

* The following text is based on ‘ ‘ Nenes Rechtsbuch der Schweiz, Sammlung 
der gebraeuchlichstcn Gesetzesvorschriften der Schweizerischen Eidgenossen- 
schaft”, edited by the Federal Chancellery pursuant to Resolution of the Fed¬ 
eral Council of November 30, 1945, Volume I and II (Zurich), an official 
publication of the more important Swiss statutes. 

The English translation is taken from “The Swiss Federal Code of Obliga¬ 
tions”, by Dr. Georg Wettstein, Advocate in Zurich, Volume II (Zurich 1939). 
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Each shareholder is entitled to a proportionate share of 
the net profits in so far as they are to be divided amongst 
the shareholders according to law and the articles. 

On the dissolution of the company each shareholder is 
entitled to a proportionate share of the proceeds of liquida¬ 
tion in so far as the articles do not provide that they be 
applied otherwise. 

Preferential rights attached by the articles to various 
classes of shares are not affected. 

H. Membership Eights. 

I. Right to Attend General Meetings. 

I. In General. 

Art. 689. 

Shareholders exercise their rights in reference to the 
company, e.g., the appointment of the company’s officers, 
the approval of the accounts and distribution of the profits, 
in the General Meeting. 

Every shareholder entitled to vote may vote in person at 
the General Meeting or be represented by a third party, 
who, unless the contrary is laid down by the articles, need 
not be a shareholder. 

A proxy in writing is necessary to give authority to rep¬ 
resent shares of registered holders. 

Proof of possession of bearer shares confers the right to 
vote as against the company. Proof of possession is fur¬ 
nished by production of the bearer shares or in such other 
manner as is determined by the Board of Directors. 

In case of pledged, deposited or borrowed hearer shares 
the following provisions apply as between the owner and 
the party in possession (holder) as regards the exercise of 
the voting rights: 

1. The right to vote is reserved to the proprietor. 

2. The authorized holder is entitled to exercise the right 
to vote in place and in the interests of the proprietor 
of the power of representation is contained in a spe¬ 
cial document 
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THIRD CHAPTER. 

Organization of the Company Limited by Shares. 

A. General Meeting. 

VII. Contest of Resolutions of the General Meeting. 

Art. 706. 

The directors and any shareholder may take legal action 
against the company to contest resolutions of the General 
Meeting which contravene the law or articles. 

Resolutions for introduction of shares with special vot¬ 
ing rights and resolutions passed by the extra votes of 
such shares may be contested if they involve evident dam¬ 
age to the interests of shareholders not necessitated by 
the objects of the company. 

If the directors are plaintiffs the Judge appoints a rep¬ 
resentative for the company. 

The right of contest lapses unless proceedings are com¬ 
menced within two months after the General Meeting. 

The judgment setting aside a resolution of the General 
Meeting is operative both for and against all shareholders. 

FIFTH CHAPTER. 

Dissolution of a company limited by shares. 

A. In General. 

I. Cause of dissolution. 

Art. 736. 

A company may be dissolved: 

1. In accordance with its articles. 

2. By resolution of the General Meeting which must be 

notarially recorded. 

3. By declaration of bankruptcy. 

4. By a judgment, if shareholders representing together 

at least a fifth of the capital claim dissolution on im¬ 
portant grounds. 

5. In all further cases provided by law. 
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SIXTH CHAPTER. 

Responsibility. 

A. Instances. 

in. Responsibility for management control and liquida¬ 
tion. 

Art. 754. 

All persons entrusted with the direction and management 
or control of the company’s affairs are liable to the com¬ 
pany, its shareholders and creditors for damage caused by 
wilful or negligent failure to perform their duties. 

Likewise, liquidators who wilfully or negligently default 
in the duties imposed upon them by law or the articles are 
liable in damages to the dissolved company, its sharehold¬ 
ers and creditors. 

Swiss Civil Code of December 10, 1907. 

FIRST PART: The Law of Peksons.* 

Title n: Corporate Bodies 
Chapter I: General Provisions 
A. Personality 
Art. 52 

Incorporated associations and those foundations which 
have a specific object and an independent existence acquire 
the status of a person by registration in the commercial 
register. 

Those associations and foundations that fall under Pub¬ 
lic Law Societies that have no industrial object and re¬ 
ligious and family foundations are exempt from the neces¬ 
sity of registration. 

Those associations and foundations that have an unlaw¬ 
ful or immoral object cannot acquire the status of a person. 

•The following text is based on “Neues Rechtsbuch der Schweiz, etc.’', 
see supra p. 35. 

The English translation is taken from “The Swiss Civil Code”, English Ver¬ 
sion, by Ivy Williams (Oxford University Press, 1925). 
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B. Capacity to have rights. 

Art. 53. 

Corporate bodies are legally capable of having rights 
and obligations save those rights and obligations which are 
inseparably bound up with human nature, such as with sex, 
age and family relationship. 

C. Capacity to act 
n. Mode 

Art. 55 

Corporate bodies act through their official organs. These 
organs by their legal transactions and their other acts or 
omissions bind the corporate body which they represent 
They are moreover personally liable for their own wrong¬ 
ful acts or omissions. 
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QUESTIONS PRESENTED. 

This brief is intended to assist the Conrt in distinguish¬ 
ing between questions presented by the instant appeal and 
by the appeal of Remington Rand Inc., the intervenor in 
the District Court and appellant in case No. 10739 now 
pending before this Court. No specific questions are pre¬ 
sented for decision in the instant case by appellee, Reming¬ 
ton Rand Inc. 
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IN THE 


United States Court of Appeals 

Fob the District op Columbia. Circuit 


No. 10,755 


Eric G. Kaufman and Aenni C. Kaupman, Appellants, 

v. 

Sooiete Internationale pour Participations Industrteli.es 
ET CoMMERCIALES S. A., ETC., 

J. Howard McGrath, Attorney General of the United 
States, as successor to the Alien Property Custodian, 

Georgia Neese Clark, Treasurer of the United States, and 
Remington Rand Inc., Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE, REMINGTON RAND INC. 


STATEMENT OF FACTS MATERIAL TO THE POSI¬ 
TION OF REMINGTON RAND INC. AS INTER- 
VENOR-APPELLEE. 

The intervenor appellee, Remington Rand Inc., is a Dela¬ 
ware Corporation, and is hereinafter referred to as Rem- 
Rand. This Court has already recognized the right of 
RemRand as a party to the litigation instituted by its co- 
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appellee, Societe Internationale, Etc., hereinafter referred 
to as Interhandel, against co-appellees, McGrath and Clark, 
hereinafter referred to as the Government. The District 
Court granted to RemRand leave to file a complaint of in¬ 
tervention in that proceeding. This Court denied a Peti¬ 
tion for a writ of prohibition by order of October 12, 1949, 
whereupon RemRand filed its complaint of intervention. 

Interhandel then filed a “Motion to Dismiss the Com¬ 
plaint of Intervention and/or Strike Matter Therefrom”. 
This motion was denied, and at the same time RemRand’s 
cause was severed by the trial Court sua sponte and set 
down for trial. The judgment of the trial court is the basis 
for RemRand’s appeal now pending in this Court in case 
No. 10739. 

On October 25,1949, the Government filed in the District 
Court a motion for “an Order Adjudging that Defendants 
(the Government) and Plaintiff (Interhandel) Are Entitled 
to Settle this Action Regardless of Any Rights which the 
Intervenor (RemRand) Has or Asserts to the Contrary”. 
If granted, the effect would have been to cut off, without a 
hearing, the rights of RemRand in the stock, the principal 
part of the subject matter of the action. This motion was 
denied by the District Court on December 21, 1949. A mo¬ 
tion to reconsider was filed January 4,1950, which was de¬ 
nied January 18, 1950. Notice of appeal by the Govern¬ 
ment was filed February 20, 1950, and was docketed as No. 
10650 in this Court. RemRand’s motion to dismiss the 
Government’s appeal in case No. 10650 was granted on 
October 30,1950. 

To distinguish between the position of RemRand, as in¬ 
tervenor, and the position of the appellants, TTanfrymn, 
et aL, as petitioners for leave to file a complaint of inter¬ 
vention, the following facts are material: 

RemRand’s claim is to the General Aniline and Film 
Corporation stock by reason of its contract with Inter¬ 
handel. In June, 1946, Interhandel’s Board, having pre¬ 
viously resolved to announce their readiness/willingness to 


sell their entire participation in G-AF to an American 
group, made an oral, legally binding commitment to Rem- 
Rand representatives to sell for $25,000,000 upon the stipu¬ 
lated terms. This declaration was made on an if and when 
basis and committed Interhandel to sell if its offer was 
legally accepted and when certain conditions had been ful¬ 
filled. 

On the other hand, appellants ’ claims are not against 
Interhandel hut are against the Government for either a 
proportionate distribution of the proceeds of a hypothetical 
settlement or for a return to Interhandel of such portion of 
the vested property as is proportionate to the interests in 
Interhandel “held by non-enemies, for the benefit of such 
non-enemies ,, . See appellants brief, page 3. 

In the instant appeal, minority stockholders of Inter¬ 
handel are seeking to establish claims against the Govern¬ 
ment in the event that Interhandel is not successful in estab¬ 
lishing its claim. In case No. 10739, RemRand is seeking 
to establish its rights under a contract with Interhandel, 
entered into by RemRand with the knowledge and license 
of the Government. 

Appellants, at page 7 of their brief, assert that it is clear 
“that the Act is to be interpreted to provide for the re¬ 
covery of the non-enemy portion of the vested assets in this. 
case for the benefit of the non-enemy stockholders” and 
further that the District Court could “bring to bear all its 
equitable powers to direct the distribution of property 
through the corporate treasury or even to pass it directly 
to stockholders, to avoid returning property to those .stock¬ 
holders not entitled thereto.” 

In the answering briefs of our co-appellees, Interhandel 
and the Government, the above assertions of appellant are 
answered in a general manner without distinguishing be¬ 
tween the position of RemRand as an intervenor and that 
of appellants. Therefore, it is deemed appropriate to point 
out the difference. 

No authority need be cited to establish that appellants, as 
stockholders, (even though they were the sole stockholders, 
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which they are not) have no standing to sue for or recover 
any corporate property or interest. The fact that the cor¬ 
porate property here involved was vested by the Alien 
Property Custodian in no way changes this elementary 
principle of corporate law. Indeed, the vesting actually 
added an additional cloud upon appellant’s standing, as 
stockholders, to assert any interest in the assets so vested. 

At the time of vesting, plaintiff either was or was not 
enemy owned. Both Interhandel and RemRand vigorously 
contend that Interhandel was not enemy owned and confi¬ 
dently expect a determination to that effect when that issue 
is tried. If the plaintiff was not an enemy or an ally of an 
enemy, there existed a full and adequate remedy for a re¬ 
turn of oil of the vested property, subject only to any rights 
of RemRand as intervenor plaintiff under its contract with 
Interhandel for the General Aniline and Film Corporation 
stock. Such remedy is pursuant to Section 9(a) of the Act 
which authorizes suit by “any person not an enemy or ally 
of enemy” for the return of property held under the Act. 
The owner of the property, Interhandel, has brought such 
a suit, and this is one of the principal facts to keep in mind 
when contrasting the positions of RemRand and that of 
appellants. As stated by Judge Pine in his Memorandum 
Opinion of January 17,1950 (see Appendix A) denying In¬ 
terhandel ’s Motion to Dismiss the Complaint of Inter¬ 
vention : 

“In this case, Remington Rand alleges a contract, 
that it and I. G. Chemie have entered into an agree¬ 
ment, by the terms of which Chemie agrees to sell and 
Remington agrees to buy the stock in question, de¬ 
livery to be made upon its return to Chemie by the 
Custodian against payment by Remington to Chemie 
of $25,000,000.00. Remington alleges readiness, will¬ 
ingness and ability to perform its part of the contract, 
but asserts that Chemie has refused to recognize it and 
will repudiate it. Chemie and Remington both allege 
that Chemie is not an enemy nor an ally of an enemy. 
If this is established, the stock was illegally or wrong- 
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fully seized, as the Trading with the Enemy Act author¬ 
ized the seizure of only enemy-owned property. If 
illegally or wrongfully seized, under well settled prin¬ 
ciples of equity, only the legal title would pass to the 
Custodian as trustee for Chemie, with the equitable 
estate or interest remaining in Chemie, the legal title 
being subject to recovery by Chemie together with the 
establishment of its rights in the manner provided by 
Section 9 of the Trading with the Enemy Act.” 

The Government, at page 16 of its brief in the instant 
case, states: “It is not appellants’ function to enforce the 
Trading with the Enemy Act or to police the Custodian in 
his obedience to the Act. The legality of any settlement 
under that Act may safely be left to the Executive Branch 
and to the court which would approve it.” From this it is 
apparent that the terms of settlement have not yet been 
agreed upon between Interhandel and the Government and 
that if, as and when they are agreed upon the terms will be 
submitted to the District Court for approval. 

Until a proposed settlement has been transmitted to the 
District Court and passed upon by it, this Court is not re¬ 
quired to pass upon the power of the Attorney General to 
make the settlement or the propriety of the terms thereof. 
There can be no question but that if RemRand successfully 
establishes its rights against Interhandel, or if their rights 
are still in litigation when such an offer is submitted to the 
District Court for approval, RemRand will be entitled to be 
heard in that proceeding. Until “the settlement” is sub¬ 
mitted for judicial approval, there is no occasion to pass 
upon any questions relating to “the hypothetical settle¬ 
ment”. 

At page 18, the Government asserts that “the Attorney 
General has broad powers to conduct and settle suits by and 
against the U. S.” The brief then asserts that “there is 
no distinction warranting any limitation” on such power, 
stating that he may “dismiss suits, though harm is thereby 
caused to others.” 
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The Government cites in support of its position the Con¬ 
fiscation Cases , 74 U. S. 454, and Conner v. Cornell , 32 F. 
2d 581, 585. Both are cases in which the U. S. instituted 
the suit. In such a situation of course, nolle prosequi is 
open to use by the Government as it is to any other plaintiff. 
However, here the United States is a defendant by statu¬ 
tory consent. While the above statements are considered 
to apply solely to the appellants, nevertheless, since these 
statements are not so confined in terms, it should be made 
clear that they cannot be regarded as applicable to Rem- 
Rand. That has been decided by the District Court and the 
Government’s appeal therefrom has been dismissed by this 
Court. 

In his Memorandum Opinion of December 21, 1949, (Ap¬ 
pendix B) an order adjudging that it and Interhandel are 
entitled to settle the Section 9(a) suit regardless of any 
right which RemRand might have or assert to the contrary, 
Judge Pine stated as follows: 

“As I view it, if the intervenor’s claims are established, 
it is entitled in equity to the stock. How, then, can 
this Court adjudge that the plaintiff and defendant 
are entitled to stipulate for a settlement and dismissal, 
with prejudice, of the cause of action, regardless of 
any right the intervenor may have, prior to a deter¬ 
mination of his claim. In my view, to do so would be 
the taking of his property without due process of law. 
“Now, although the presence of the intervenor in 
this litigation may hamper, may delay, may even frus¬ 
trate a settlement between the plaintiff and the defen¬ 
dants, I do not regard that intervenor’s assertion of a 
claim to this property is in derogation of the principle 
of law forbidding amicable settlement of lawsuits. If 
the intervenor is entitled to this property, it is under 
no obligation to settle this lawsuit. If it isn’t entitled 
to this property, it has no right to interfere with the 
settlement; but, until the rights of the parties can be 
determined, I am of the view that the Court should not 
enter the declaratory judgment which is sought, that is 
to say, for judgment permitting a settlement to be 
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effected between the plaintiff and the defendant, with¬ 
out regard to the rights of the intervenor.” 

This Court, in dismissing the Government’s appeal in 
No. 10650 on October 30, 1950, in effect sustained the two 
decisions of the District Court holding that Interhandel 
and the Government cannot settle the pending 9(a) litiga¬ 
tion without recognizing the rights of RemRand. This is 
the position of RemRand with respect to the hypothetical 
settlement. No. 10739 is pending in this Court upon the 
merits of RemRand’s Complaint of Intervention. 

Respectfully submitted, 

William P. MacCracken, Jr., 

1152 National Press Bldg., 
Washington, D. C. 

Attorney for Remington 
Rand Inc., Appellee . 

Of Counsel: 

Homer Cummings, 

J. Edward Burroughs, Jr., 

1625 K Street, N. W., 

Washington, D. C. 

Frank C. Sterck, 

1615 L Street, N. W., 

Washington, D. C. 
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APPENDIX A. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4360-48. 

Memorandum only of Oral Opinion in re: Societe, etc.— 

(I. G. Chemie) etc. v. Clark, etc.—January 17, 1950. 

Opinion (Oral). 

Pine, J.: 

Gentlemen, I have heard extensive arguments on the 
motion for a declaratory judgment and on the motion to dis¬ 
miss and on the motion for reconsideration. I have read 
the numerous briefs which have been filed, which have not 
been lacking in repetitive statements, and which have not 
been penurious in words. I have considered the cases cited, 
and I am now advised, indeed, re-advised, in the premises. 
I am prepared to rule, and when I rule, I believe it will not 
be in an equivocal manner. 

The theme in all these arguments and in all these briefs 
has been the same. I should like to file a written opinion if 
there were ample time to do so, but in my effort to protect 
the rights of the plaintiff and the defendants, and also safe¬ 
guard the rights of the intervenor, I have set this case down 
for trial, or rather, the intervening petition for trial on 
January 30th. Therefore, the motions before me today 
should be disposed of without delay, and there is not suf¬ 
ficient time for me to file a written opinion. I shall have to 
express my views oretenus with the assistance of the notes 
I have made as I have examined and studied the questions 
involved. This will not be as finished a product as a written 
opinion, but my views will be there, and I believe all that is 
necessary is that they should be there in unequivocal lan¬ 
guage, although, perhaps, not in the polished language 
which I would aspire to if I were writing an opinion. 
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The arguments of counsel for the plaintiff and for the 
defendants have been beguiling, but they have not been con¬ 
vincing. When I say beguiling, I do not mean that in any 
critical or improper sense. 

In this case the plaintiffs have sought the return of cer¬ 
tain shares of stock seized or vested by the Alien Property 
Custodian. This has been done under Section 9 of the Trad¬ 
ing with the Enemy Act, a part of which I shall now read: 

“Any person not an enemy or ally of an enemy claim¬ 
ing any interest, right or title in any money or other 
property which may have been conveyed, transferred, 
assigned, delivered or paid to the Alien Property Cus¬ 
todian or seized by him * * * may file with the said 
Custodian a notice of his claim • * • and the Presi¬ 
dent, if application is made therefor by the claimant, 
may order the payment, conveyance, transfer, assign¬ 
ment or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian.’’ 

Note the language, gentlemen. It says that the President 
may order the payment, etc. of the money or other prop¬ 
erty. It does not say that the President may order damages 
to be paid for the wrongful or illegal seizure of the property. 

The Act further provides that: 

“If the President shall not so order within sixty days 
after the filing of such application, or if the claim¬ 
ant shall have filed the notice as above required and 
shall have made no application to the President, said 
claimant may institute a suit in equity” 

and note, gentlemen, it speaks of a suit in equity, which has 
certain significance to me. Eor what purpose? I quote 
again: 

“to establish the interest, right, title or debt so claimed, 
and if so established the court shall order the payment, 
conveyance, transfer, assignment or delivery to said 
claimant of the money or other property so held by the 
Alien Property Custodian.” 
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Note again, the court shall order the payment, etc. of the 
money or other property. It does not provide that the 
conrt shall award damages for the wrongful seizure or vest¬ 
ing of the property. 

In this case, Remington Rand alleges a contract, that it 
and I. G. Chemie have entered into an agreement, by the 
terms of which Chemie agrees to sell and Remington agrees 
to buy the stock in question, delivery to be made upon its re¬ 
turn to Chemie by the Custodian against payment by Rem¬ 
ington to Chemie of $25,000,000.00. Remington alleges read¬ 
iness, willingness and ability to perform its part of the con¬ 
tract, but asserts that Chemie has refused to recognize it 
and will repudiate it. Chemie and Remington both allege 
that Chemie is not an enemy nor an ally of an enemy. If 
this is established, the stock was illegally or wrongfully 
seized, as the Trading with the Enemy Act authorized the 
seizure of only enemy-owned property. If illegally or 
wrongfully seized, under well settled principles of equity, 
only the legal title would pass to the Custodian as trustee 
for Chemie, with the equitable estate or interest remaining 
in Chemie, the legal title being subject to recovery by 
Chemie together with the establishment of its rights in the 
manner provided by Section 9 of the Trading with the 
Enemy Act 

This is borne out, in my judgment, by a requirement of 
Section 9, which I have not as yet read, but which is there, 
for the retention by the Custodian of the property held by 
him after suit is brought, that is, after notice is brought 
home to him by suit that the claim is made that the prop¬ 
erty belonged to a non-enemy. 

If seized property should be transferred by the Custodian 
before suit is brought, then, of course, a purchaser for value 
without notice, or perhaps a purchaser under the statute 
with notice would get good title in law and in equity, as the 
equitable estate would be cut off as against such a pur¬ 
chaser, either under equitable principles or by virtue of the 
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statute, or by both, but equity will follow the proceeds in 
the hands of the Custodian which he received if he did 
transfer, as to which procedure the relationship between the 
parties would be the same. But, as I have said before, we 
do not have in this case a transfer before suit, and the legal 
title is still in the Custodian. 

Counsel for the Government and counsel for the plaintiff 
cite as contrary to this conclusion Commercial Trust Com¬ 
pany versus Miller, and Cummings v. Deutsche Bank. How¬ 
ever, these dealt with the law governing enemy-owned prop¬ 
erty, property belonging to enemies, as to whom all title, 
legal and equitable, passes to the Custodian, acting for the 
United States, and sanction for which is found in the War 
Powers. Although the Miller case holds that a transfer 
will take place whether right or wrong as an exercise of 
Government, I am led to believe that the Supreme Court 
had in mind only legal title in the case of property illegally 
or wrongfully seized, for the Court in that opinion points 
out that provision is made for redress for mistakes under 
Section 9, that is, for the return of the property. That is 
what Section 9 deals with, and is very particular to only 
hold that “the Custodian succeeds to all the rights in the 
property to which the enemy is entitled as completely as if 
by conveyance, transfer, or assignment”, and I emphasize 
the word “enemy”. 

Now, the Miller case—or perhaps I should properly call 
it the Trust Company case, because Miller was the Custo¬ 
dian, would appear to support my view that the equitable 
estate or interest remains, and only legal title passes to the 
Custodian if a mistake was made. That is alleged, and that 
must be presumed for the purpose of these motions. 

Cummings v. Deutsche Bank, also referred to by counsel 
for the Government and for the plaintiff, as I have said, is 
very careful to state expressly that “alien enemy owners 
were divested of every right in respect of money and prop¬ 
erty seized and held by the Custodian under the Trading 
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with the Enemy Act”—and I emphasize the words “alien 
enemy owners.” And, furthermore, in that case the Su¬ 
preme Court states “As the taking left in enemy owners 
no beneficial right to or interest in the property, the United 
States did not take or hold as trustees for their benefit”. 
It would seem to me that a fair inference from that sup¬ 
ports my conclusion, and that the Deutsche case is not con¬ 
trary to my views but sustains them, namely, that the equi¬ 
table estate or interest remains in the property belonging 
to a non-enemy, for example, a citizen of the United States, 
to point it up in a manner which will bring my view home to 
you. 

Now, by this agreement alleged between Chemie and Rem¬ 
ington, if established, this equitable interest of Chemie, un¬ 
der well known principles of equity, became lodged in Rem¬ 
ington, and could only be defeated upon Remington’s fail¬ 
ure to pay $25,000,000 upon restoration of legal title to 
Chemie, and in such a case Chemie would have a lien to 
enforce that payment. 

Counsel have cited to me this morning, the amendment to 
Section 5. I find nothing contrary in that to what I have 
already said, because it is speaking of property which the 
Alien Property Custodian gets, to-wit, in the case of a non¬ 
enemy, the legal title. The same is true in respect to the 
other provisions referred to, and particularly the provision 
which counsel for the Government said was the clincher, 
namely, 9 (f). That refers to whatever the Government 
got, and in my view the Government gets only the legal title 
as trustee for the beneficial owner of the property when it 
is wrongfully or illegally seized. I believe I am now becom¬ 
ing repetitious, and perhaps it is epidemic. 

The Assignment of Claims Act has no application, in my 
judgment. Chemie’s action is not, as counsel for the Cus¬ 
todian seems to assume, similar to a claim for damages on 
account of breach of contract by the Government, or for 
damages on account of tort committed by an employee of 
the Government, or for damages on account of an infringe- 
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ment of a patent, or for damages on account of property- 
taken for public use without just compensation, or for over¬ 
payment of taxes. It is none of those things. Chemie’s 
action is for the return of property illegally seized, to-wit, 
the legal title to the shares of stock, and the agreement for 
the sale of this property, the legal effect of which I have 
already discussed, is not an assignment of a claim under 
Section 9 of the Trading with the Enemy Act. There thus 
being a res, personal service was not necessary upon Chemie 
to support the intervention, and for the reasons stated, 
Remington had the right to intervene under general prin¬ 
ciples of law or equity; but express sanction for this inter¬ 
vention is given in Rule 24 (a) 3 of the Federal Rules of 
Civil Procedure, which permits intervention when the appli¬ 
cant is so situated as to be adversely affected by the dis¬ 
tribution or other disposition of the property subject to the 
control or disposition of the court. 

The motion for reconsideration of the defendants 7 motion 
for declaratory relief will be denied. The motion to dis¬ 
miss the complaint of intervention and/or motion to strike 
matter therefrom, will be denied. Counsel will prepare or¬ 
ders accordingly. 
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APPENDIX B. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4360-48. 

Memorandum only of Oral Opinion in re: Societe, etc.— 
(I. G. Chemie) etc.—December 21, 1949. 

Memorandum Opinion of Judge David A. Pine. 

Pine, J. : In this case The Remington-Rand Corporation, 
or Remington-Rand, Inc., a corporation, has been allowed 
to intervene. It claims that it is the owner of certain shares 
of stock of the G. A. F. corporation, which has been seized 
by the defendant. 

It also alleges that on April 22, 1947 it held an option 
made and granted to it by the plaintiff in Switzerland, un¬ 
der the terms whereof the plaintiff agreed to sell to, and 
agreed to accept an offer by the intervenor to purchase this 
stock, delivery to be made upon return of the stock to the 
plaintiff by the defendant, for the sum of 25 million dollars; 
that it was further agreed that plaintiff, at any time prior 
to the acceptance of the offer, could cancel the option by 
failure of The Remington-Rand, Inc., to accept the offer 
within 14 days after the receipt of notice of cancellation; 
that on April 22 the plaintiff notified Remington-Rand of 
the termination of said option effective May 6,1947, and on 
May 5, 1947, Remington-Rand notified the plaintiff that in 
accordance with the terms of the option it accepted the offer 
to sell the stock, and agreed to purchase the same at the 
stipulated purchase price, and that it is ready, able and 
willing to perform its option agreement, but that plaintiff 
has refused to recognize the same. 

Intervenor prays that plaintiff be restrained from dis¬ 
posing of any right, title and interest in and to the stock, 



16 

and that the intervenor be adjudged to be entitled to the 
stock. 

The Government has filed a motion for an order adjudg¬ 
ing that the defendants and the plaintiff are entitled to 
stipulate for the settlement of this action, with prejudice, 
of the cause of action herein asserted by the plaintiff 
against the defendants, regardless of any right which the 
intervenor-plaiatiff has, or asserts, to the contrary. 

As I view it, if the intervenor’s claims are established it 
is entitled in equity to the stock. How, then, can this Court 
adjudge that the plaintiff and defendant are entitled to stip¬ 
ulate for a settlement and dismissal, with prejudice, of the 
cause of action, regardless of any right the intervenor may 
have, prior to a determination of his claim? In my view, to 
do so would be the taking of his property without due proc¬ 
ess of law. 

Now, although the presence of the intervenor in this liti¬ 
gation may hamper, may delay, may even frustrate a settle¬ 
ment between the plaintiff and the defendants, I do not 
regard that intervenor’s assertion of a claim to this prop¬ 
erty is in derogation of the principle of law which denounces 
contracts forbidding amicable settlement of lawsuits. If the 
intervenor is entitled to this property it is under no obliga¬ 
tion to settle this lawsuit. If it isn’t entitled to this prop¬ 
erty, it has no right to interfere with the settlement, but 
until the rights of the parties can be determined I am of 
the view that the Court should not enter the declaratory 
judgment which is sought, that is to say, for judgment 
permitting a settlement to be effected between the plain¬ 
tiff and the defendant, without regard to the rights of the 
intervenor. 

Now, in the ordinary lawsuit, if the defendants took the 
position that they were mere stake-holders, they could turn 
the property into the registry of the court, or the court 
could appoint a receiver until the conflicting rights are ad¬ 
justed, but that seems impossible under the law of this case. 
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I am also informed this morning that great damage may 
be done to this property if an early disposition is not made 
of this case. Indeed, I am told it is in the nature of being 
perishable, and I am in the dilemma of not being able to, 
as I see it, enforce what the plaintiff and defendants want 
to do without regard to the intervenor’s rights, and at the 
same time protecting this property from deterioration or 
loss, or so interfering with the Government’s program. 

Now, the suggestion has been made, maybe not directly, 
but I got the suggestion the intervenor had filed something 
in the nature of a strike-suit. If that be true, great loss 
should not be sustained as a result thereof. 

I, therefore, in addition to denying the motion, set this 
litigation between the intervenor and the plaintiff down for 
trial on January 30,1950. 
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et Commerciales S. A., etc., 

J. Howard McGrath, Attorney General of the United 
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Georgia Neese Clark, Treasurer of the United States, and 

Remington Rand, Inc., Appellees. 


Appeal from the United States District Court for the 
District of Columbia. 


REPLY BRIEF FOR APPELLANTS. 


POINT L 

THE NEW YORK ACTION. 

Briefs filed by both appellees refer to a suit brought by 
appellants in an individual capacity in the United States 
District Court for the Southern District of New York for 
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the return of a part of the assets of the plaintiff-appellee 
(hereinafter called plaintiff or the corporation) propor¬ 
tionate to appellants’ stock interest in the corporation. In 
large measure the burden of appellees’ briefs is that appel¬ 
lants’ relief, and the relief of any other stockholder of the 
corporation, is solely by way of such an action. Neither of 
the appellees cites a single decision or, indeed, authority of 
any sort in support of this proposition. In view of the pur¬ 
pose and nature of the New York action and its relationship 
to this action, hereinafter described, it will become obvious 
why no authority could be cited by appellees. 

In its Counterstatement of the Case, the defendant- 
appellee (hereinafter called defendant or government) 
points out that the appellants filed a claim with the govern¬ 
ment for administrative return of a pro-rata share of the 
vested assets, and that such claim was denied by the Alien 
Property Custodian. The denial of the claim was specifi¬ 
cally grounded upon the holding that only the corporation, 
and not its stockholders, was entitled to file a claim for the 
return of the vested assets. 

Prior to the time that appellants’ claim for administra¬ 
tive relief was denied, the corporation had brought the prin¬ 
cipal action under Section 9(a) of the Trading With the 
Enemy Act for the recovery of the vested assets through 
the judicial process. In that action the corporation did not 
assert and still refuses to assert the right to recovery which 
is discussed at length in our main brief. 

The obvious course of the appellants upon the denial of 
their administrative claim was to move to intervene in the 
principal action in order to assert, on behalf of the corpora¬ 
tion, the claim which the Government insisted could be as¬ 
serted only by the corporation. This course, however, 
posed a dilemma for appellants. Conceivably, it might 
ultimately be held in the course of this or other litigation 
that the claim appellants seek to have determined on the 
merits is in them individually as stockholders rather than 
in the corporation. Before this issue could finally be 
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decided, the statute of limitations 1 upon the bringing of 
such individual actions might have run. Indeed, with 
regard to the particular claim of the appellants as indi¬ 
viduals, the statute of limitations would have run before 
a motion for leave to intervene in the principal action 
could have been heard and determined; the mere filing of a 
motion for leave to intervene does not toll the statute. 
Further, imminence of settlement at a totally inadequate 
price, especially in the light of the claims asserted by the 
appellants and admittedly ignored by the corporation, 
might render the entire matter academic, leaving appel¬ 
lants with “rights” but without remedy. 

Accordingly, it became necessary to do something more 
than merely to move for leave to intervene in the principal 
action. Appellants were compelled to file an individual ac¬ 
tion to protect themselves against the contingency that the 
claim they seek to have determined on the merits is not 
assertable by the corporation, either directly or deriva¬ 
tively. In this connection it is interesting to note that ap¬ 
pellants, the government, and the corporation all have as¬ 
serted and all now assert that only the corporation can 
assert such a claim. Indeed, the principal defense of the 
government to the New York action [to which the corpora¬ 
tion is not a party] has been and still is that such an action 
under Section 9(a) can be maintained only by the corpora¬ 
tion and not by its stockholders in their individual capacity. 

POINT n. 

FALLACIES OF APPELLEES’ POSITION. 

Arguments whereby appellees seek to persuade the Court 
to an erroneous result are shot through with numerous 
basic errors. We shall first treat those errors which per¬ 
vade the arguments common to both appellees’ briefs, and 
thereafter deal with the more important errors in those 
individual arguments which warrant reply. 


i Section 33 of the Trading With the Enemy Act. 
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1. In our main brief we have pointed out at length the 
nature of the claim which should be asserted by the corpo¬ 
ration in behalf of its non-enemy stockholders. That claim 
lies either in the stockholders or in the corporation. The 
corporation has refused to make the claim and still refuses 
to do so. The government and the plaintiff herein have 
consistently taken the position, and still maintain, that only 
the corporation can assert a claim under Section 9(a) for 
the vested assets or any portion thereof, and that individual 
stockholders may not separately assert claims. 

Yet the government and corporation seek to prevent in¬ 
tervention here and to put the stockholders of the corpora¬ 
tion in the position—if the claim appellants assert is valid 
on the merits—of having to rely for relief solely upon an 
independent action in their individual right, when the claim 
ultimately might be held to be solely in the corporation. 
In effect, the government and corporation are attempting 
to compel the latter’s stockholders at their peril not only to 
forecast which result the courts may ultimately reach on 
the question of the form of remedy but also to elect to sue 
as individuals in separate actions by denying them inter¬ 
vention here. At the same time, the government and cor¬ 
poration assert that such separate actions are not only 
not maintainable by any stockholder on the merits but also 
are barred by the statute of limitations as to all except a 
handful of stockholders. The government argues contrary 
positions in this action and in the New York action in an 
effort to defeat both actions. In the New York action, the 
government takes the position that the appellants’ only 
remedy is through the corporation, but here the govern¬ 
ment takes the position that the appellants’ only remedy is 
in the New York action. 

Buie 24 F. B. C. P. was written specifically to meet such 
dilemmas as the one in which the non-enemy stockholders, 
here represented by the appellants, find themselves. That 
rule does not state that applicants for intervention need 
prove that they urill be bound by the judgment in the prin- 
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cipal action. It is sufficient that applicants for interven¬ 
tion demonstrate that they will or may be bound by such 
judgment. The entire purpose of the rule is to establish a 
liberal policy tending toward allowing intervention in cases 
of doubt. 4 Moore’s Federal Practice (2nd Ed.) 24.02. 
The court below applied the rule directly in opposition to 
this policy, stating that, despite the prevailing liberal atti¬ 
tude applied by the courts, the rule in its opinion should be 
strictly construed. This strict construction was not based 
upon any precedent or any particular facts developed in 
connection with this application for intervention but rather 
upon the lower court’s apparent disagreement with the 
generally accepted purpose and policy of the rule. For 
example, in his oral opinion of June 14, 1950, Judge Tamm 
stated (see page 76 of the Joint Appendix): 

“The Court believes that the petitioners have not 
established grounds justifying the Court to permit the 
motion to intervene, and the Court reaches its decision 
with the full knowledge that the trend of opinion is to 
permit persons who can show some color of right to 
proceed by intervention, but the Court cannot construe 
this as permitting every lawsuit to become virtually a 
free-for-all in which every person has some right to 
get into the action, without casting any reflection upon 
the motives of these petitioners, upon the theory ‘If we 
win, fine; if we don’t get anything we have lost noth- 
. ing.’ 

“The Court believes the rule relating to class 
actions should be strictly construed, even to those 
cases in which the petitioners for intervention can 
establish clearly to the satisfaction of the Court that 
they have a legal right to participate in the proceeding 
then pending.” [Emphasis ours] 

We disagree with the interpretation the court below has 
placed upon Rule 24(a), but even if we were to adopt the 
strict construction recommended by the court below, it is 
clear on the facts of this case that intervention should have 
been granted. 



6 


t is important to note that, by seeking to compel appel¬ 
lants to guess at their peril whether the claim should be 
asserted by stockholders individually or derivatively 
rough the corporation, the corporation and the govern¬ 
ment would place such stockholders in a position where they 
stand to be irremediably hurt by an incorrect selection. On 
the other hand, by permitting intervention and thereby 
eliminating the necessity of guesswork, the stockholders are 
protected and neither the corporation nor the government 
is substantially injured. This is especially true with re- 
gard to the proposed settlement between the government 
and the corporation. In that connection we refer to the 
testimony of Mr. Harold Reis, representing the Department 
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established fact that at least 11,196 shares of the common 
stock, with a market value of approximately $1,805,400, 
have been formed into a protective committee and are 
firmly committed to support the position taken by appel¬ 
lants in their behalf. See the affidavit of Hans Gut, the 
Chairman of the protective committee, at page 69 of the 
Joint Appendix. 

Practically all of these non-enemy stockholders were not 
so fortunate as the named appellants in being able to pre¬ 
sent their claims in their own individual behalf. They had 
the right to assume that the management would protect 
their interest to the fullest extent, including the assertion 
of the corporation’s claim for the benefit of its non-enemy 
stockholders. As a matter of practical necessity during the 
late war they had to rely upon the management’s so doing. 
A substantial portion of these shareholders may be de¬ 
prived completely of their rights unless the claim asserted 
by appellants is heard and determined by the court. 

As the government and plaintiff so clearly point out in 
their briefs, only a nominal percentage of stockholders 
have taken the necessary steps to assure tolling of the stat¬ 
ute of limitations and are able to maintain an action in 
their individual capacity, assuming that to be the correct 
remedy. If, then, the claim which appellants assert 
is in the corporation cannot be asserted anywhere ex¬ 
cept in individual actions by stockholders, the only stock¬ 
holders able to assert that claim will be the named appel¬ 
lants, with the result that the tens of thousands of other 
shares of stock similarly situated will be remediless 
because of the corporation’s insistence upon an all-or- 
nothing gamble. 

3. Plaintiff and the government take inconsistent posi¬ 
tions on the substantiality of the claim made by appellants 
on the merits. In one breath appellees imply that this claim 
is completely unsubstantial and almost frivolous. Yet in 
its brief the corporation twice states in terms or in sub¬ 
stance (pages 25 and 4) that appellants would be more 
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honest were they to admit that the claim is a “novel prob¬ 
lem which should have careful consideration.” 

Wb think we have been completely honest in setting 1 forth 
to the Court in our main brief the exact state of 
the law and in clearly indicating the result which should be 
reached. In any event, the problem is of sufficient impor¬ 
tance that it should be raised, heard, and determined by the 
courts—and this apparently is precisely what the govern¬ 
ment and the plaintiff seek so assiduously to prevent. 

Nowhere in their briefs does plaintiff or the government 
attempt to meet head-on the doctrine of the Uebersee case. 
That case cannot be sloughed off as the government at¬ 
tempted to do (see its brief, page 10) by saying that it 
was not “ a statement of considered views as dictum. ’ ’ The 
government well knows that the opinion in the Uebersee 
case was written after two sets of briefs had been filed and 
reargument was heard at the request of the Supreme Court. 
The government chooses not to remind this Court that it too 
relies on the dictum of the Supreme Court in this same 
Uebersee opinion for its concept of “enemy taint” as applied 
to the plaintiff in this action, a concept which this Court 
anticipated (see infra, page 14). Perhaps the government 
still believes the decision to be wrong, but that does not 
make the language of the Supreme Court any the less con¬ 
sidered. On the contrary, we suggest that this dictum of 
the Supreme Court on so vital an issue merits this Court’s 
most serious consideration. 

4. Plaintiff and the government seek to effect a play on 
the word “interest.” Starting with the premise that vari¬ 
ous authorities have established that for some purposes 
stockholders do not have an “interest” in the corporate 
assets, they jump to the conclusion that appellants do not 
have the necessary “interest” under Rule 24(a). We re¬ 
spectfully submit that when placed in the syllogistic form, 
the argument of the government and the corporation leaks 
like a sieve. 

If our opponents’ contentions were correct, no stock¬ 
holder could ever intervene under Rule 24(a), for such 
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stockholder would have no greater “interest” in such liti¬ 
gation than appellants have in this litigation. As a mat¬ 
ter of fact, numerous cases of stockholder interventions are 
cited in our main brief and the corporation concedes in its 
brief (page 11) the “interest” of a stockholder to inter¬ 
vene in an action instituted by the corporation. Since Rule 
24(a) was designed to enable stockholders to intervene in 
a derivative capacity to enforce rights of the corporation 
which the corporation itself is unwilling to assert, it fol¬ 
lows plainly that appellants in this action have the neces¬ 
sary “interest” under Rule 24(a). The inconsistency pat¬ 
ently inherent in appellees’ argument is further evidenced 
by the fact that they argue elsewhere that stockholders 
have an “interest” under Section 9(a) of the Trading With 
the Enemy Act for purposes of bringing an individual 
action to recover corporate property. 

5. The government and the corporation directed a sub¬ 
stantial portion of their briefs to an attempt to establish 
technical reasons why intervention should not be permitted 
as of right under Rule 24(a) (2). The government carefully 
avoided any mention of the provisions of Rule 24(a)(3), 
under which appellants likewise moved for intervention in 
the court below. Rule 24(a)(3) is a separate, independent, 
and distinct ground for intervention. That rule provides 
that: 

“(a) Upon timely application anyone shall be per¬ 
mitted to intervene in an action ... (3) when the ap¬ 
plicant is so situated as to be adversely affected by a 
distribution or other disposition of property which is 
in the custody or subject to the control or disposition 
of the court or of an officer thereof.” 

On pages 13 through 17 of its brief, the corporation at¬ 
tempts to overcome the provisions of Rule 24(a)(3) as a 
basis for appellants’ intervention by asserting that a stock¬ 
holder has no right, title, or interest in the assets of a cor¬ 
poration. For the purposes of Rule 24(a) (2), the corpora¬ 
tion was prepared to and did assume that our suit is solely 
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based upon the stockholders ’ individual rights to the assets 
of the corporation. However, for the purpose of Rule 
24(a)(3), the corporation must and does assume that the 
claim is solely that of the corporation. The answer to both 
assumptions is that our motion for leave to intervene is 
based upon both possibilities and is entitled to be based 
upon both , for Rules 24(a)(2) and 24(a)(3) are separate 
and distinct grounds for intervention and are not mutually 
exclusive. As the corporation admits, inconsistent claims 
are specifically permitted under the Federal Rules of Civil 
Procedure. 

Even if, as the corporation argues, appellants are not en¬ 
titled to intervene under Rule 24(a)(2), they are entitled 
to intervene under Rule 24(a)(3). If, however, appellants 
are not entitled to intervene under Rule 24(a)(3), they are 
entitled to intervene under Rule 24(a)(2). Thus, the argu¬ 
ments of the corporation make it crystal clear that appel¬ 
lants cannot be wrong under both provisions of the Rule. 

6. Plaintiff and the government seek to dismiss lightly 
the right of the appellants to intervene to prevent the pro¬ 
posed settlement of the principal action which disregards 
the interests of non-enemy stockholders. The government 
takes the position that such a settlement cannot be pre¬ 
vented by order of the court, as the Attorney General is 
always free to effect settlement of litigation. This is an 
astounding observation. The court below in this very ac¬ 
tion, in connection with the intervention of Remington 
Rand, denied the government’s motion for a declaratory or¬ 
der to the effect that the Attorney General could settle the 
principal action despite the intervention of Remington 
Rand. The government’s appeal from the order denying 
its motion was dismissed by this Court. It is interesting to 
note that the very arguments here presented on appeal 
were likewise presented below and on appeal in connection 
with the government’s motion. Similar arguments were 
also presented by the government in Missouri-Kansas Pipe 
Lme Co. v. United States , 312 IJ. S. 502, to which we re- 
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ferred in our opening brief, and were there met with like 
treatment. 

The corporation naively says the settlement cannot be 
enjoined because “the proposed settlement is not attacked 
as being the product of the fraud or bad faith on the part 
of appellees’ management.” Appellants have not yet 
charged the management with fraud or bad faith, for appel¬ 
lants have not been parties to the negotiations and the basis 
of such negotiations has been kept secret. The evident 
haste to settle this action before the rights of stockholders 
can be determined in itself invites suspicion, to say the 
least. And in any case neither the corporation nor the 
government has been able to refute the fact that any such 
proposed settlement has not taken into account the rights 
of non-enemy stockholders and therefore cannot adequately 
protect the interests of the non-enemy stockholders who 
should not be penalized for the benefit of the corporation’s 
enemy stockholders. Certainly, the corporation does not 
take the position that a person who is an enemy of the 
United States is entitled under the Trading With the 
Enemy Act and in equity to better treatment than a person 
who is merely guilty of fraud or bad faith generally. 

7. In its discussion of the Brussels agreement and pend¬ 
ing legislation concerning the issues involved in this case, 
the government on page 12 of its brief attempts to persuade 
the court that this legislative action implies that new rights 
must be created in order to give the relief appellants seek 
in this case. The corporation attempts to dispose of the 
treaties and pending legislation concerning the issues in 
this case in the same ostrich-like fashion employed by the 
government (see pages 24-26 of plaintiff’s brief). 

Without making reference to the extensive legislative his¬ 
tory set out in our brief and the statements of the author¬ 
ized representative of the Department of Justice, Alien 
Property Custodian, in connection with that legislation, the 
appellees blandly assert, with a figurative waving of the 
hand, that this legislative activity merely indicates that 


12 


new rights must be created to give the protection to stock¬ 
holders in the position of the appellants to which the Execu¬ 
tive, the Judicial, and the Legislative branches all state they 
are entitled. We need point only to the discussion in our 
main brief to answer the appellees’ arguments. The legis¬ 
lative history we have outlined shows clearly that, while 
all branches of the Government acknowledge the existence 
of the rights we assert, they recommend the substitution of 
some quick administrative relief for the expensive, pro¬ 
longed, and vexatious litigation which is presently neces¬ 
sary to vindicate those rights. 

POINT m. 

REPLY TO PARTICULAR ARGUMENTS. 

Space will not permit our dissecting each page of the ap¬ 
pellees ’ briefs. However, time may be saved at the oral 
argument by indicating to the Court at this time some of 
the more important specific errors contained in those 
briefs. We shall treat the briefs separately. 

A. The Government’s Brief. 

1. The government’s straw men. 

(a) On page 7 of its brief, the government makes the 
general statement that a stockholder may not directly sue 
to recover an interest of which the title or ownership is in 
the corporation. Absent statutory provision or exceptional 
circumstances , this proposition is correct. It is for this 
reason that one of the grounds for the intervention we are 
seeking is based upon the claim of the corporation. The 
appellants are suing in a derivative capacity because the 
corporation has refused to assert the claim. 

But having said this, the government goes on to set up a 
straw man. It says that the appellants assume that a vest¬ 
ing of the property of a corporation works a dissolution of 
the corporation. We make no such claim. We do assert 
in our main brief that if the Trading With the Enemy Act 
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requires that assets returnable to a corporation shall not 
accrue to the enemy stockholders, as in spirit, intent, and 
language we believe it does, then courts of equity have 
many ways in which to effect such results. (See cases cited 
in our brief at page 26.) 

(b) Throughout its brief (see pages 7, 10, 12), the gov¬ 
ernment seeks to have the court draw inferences from cer¬ 
tain provisions of Section 32 of the Act contrary to the 
position of the appellants, without making clear to the court 
that Section 32 has no relationship to and in no way limits 
the right of a corporation to recover under Section 9 of the 
Act. Section 32 deals only with the circumstances in which 
the Executive Department of the Government may make a 
voluntary return of assets without resort to the judicial 
process under Section 9. As a matter of fact, one of the 
grounds upon which the Executive Department may refuse 
a return under Section 32 is that such a return is contrary 
to the public interest. Indeed, it was upon that ground and 
no other that administrative action with respect to the re¬ 
turn of the property to the corporation was denied in the 
instant case. The dictum of the Supreme Court in the 
Vehersee case was written with full consideration of Section 
32, as its footnote indicated (332 TJ. S. at p. 489). 

Furthermore, the government described Section 32(a) 
(2)(E) as providing that a foreign corporation owned 50 
percent by persons ineligible to receive a return shall itself 
be ineligible. But that section in fact provides that the 
Alien Property Custodian may in his discretion return all 
the vested property to a foreign corporation where less 
than 50 percent of the stock is owned by enemies and where 
the corporation is not controlled by enemies. As stated 
above, the fact in the instant case is that the Alien Property 
Custodian refused any administrative return of the vested 
property upon the public interest ground. Accordingly, 
any reference to Section 32 for the purposes of the present 
action is entirely irrelevant. 
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(c) On page 8 of its brief the government sets np still 
another straw man. There it is stated that “Appellants 
seek to give the impression that a vesting of the corporate 
assets which works a financial hardship on the non-enemy, 
nontainted stockholders is a novel and somewhat shocking 
thing.” (Emphasis ours) We never have and do not now 
make any claim that the assets were erroneously or im¬ 
properly vested. We do, however, strenuously object to 
the efforts of the government to use the term “vesting” as 
a synonym for or as synonymous with its right to retain the 
vested assets under the Act. 

The Trading With the Enemy Act permits the Alien 
Property Custodian to vest any assets within the jurisdic¬ 
tion of the United States which are owned by a foreigner. 
In the Uebersee case, the government insisted that its right 
to retain was coextensive with its right to vest. The 
Supreme Court, however, specifically held that the govern¬ 
ment was wrong. Nevertheless, the government still infer- 
entially makes the same argument in its brief on page 8. 
The effect of the government’s equating the right to vest 
with the right to retain is plainly to mislead this Court into 
a result clearly rejected by the Supreme Court. 

This Court likewise rejected the same argument when it 
was made in the Uebersee case. In its carefully considered 
opinion, 158 F. 2d 313, 315, this Court said in that connec¬ 
tion: 


“We have found nothing and reason suggests noth¬ 
ing to indicate that the dominant purpose of the Act— 
the elimination of enemy influence in our economy— 
has been changed, or that the calamity of war was to 
be used to eliminate and destroy all alien investment 
in the United States. Certainly, it cannot be urged 
that Congress intended to jeopardize, without adequate 
remedy, the billions of dollars of allied and friendly 
nations’ property merely because of its temporary 
presence in this country in time of war, and the pur¬ 
pose in the enlargement of § 5 (b) must necessarily 
have been to reach with confiscation only that portion 
tainted with an enemy interest. And that this is true 
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is definitely shown, we think, in the fact that Congress 
has twice refused to write the Custodian’s present 
construction into the law. But even if that conjecture 
be dismissed, there is nothing to support the theory of 
the Custodian that the new legislation eliminated all 
remedy as to all foreign rights. For obviously, such 
a purpose would run headlong into constitutional ob¬ 
jections.” 

(d) The government on page 9 of its brief states, 
“Appellants pose the problem as if the property in this 
case were vested solely because of the enemy character of 
the majority stockholders.” We pose no such problem. 
Indeed, we pose no problems with respect to vesting. We 
do say that one of the major grounds upon which the gov¬ 
ernment is relying to retain all of the vested property is 
that a substantial {we have never said majority) amount 
of the plaintiff’s stock is owned by enemies. The govern¬ 
ment nowhere denies that to be a fact. Although in its 
answer in the main action the government recites addi¬ 
tional grounds for resisting a return of the vested assets, 
such grounds are, in the present state of the case, merely 
allegations yet to be proved and in any event are irrelevant 
for the purpose of our motion for leave to intervene. 

2. On pages 9 and 10 of its brief, the government 
attempts to dispose of the Standard Oil case, 3 discussed in 
our main brief, by saying that “there was no question of 
stockholders’ rights in corporate assets.” This is like 
saying that a case based upon one accident is no precedent 
for a case involving another because the first involved a 
Buick while the second concerned a Ford. As a matter 
of fact, on page 15 of its brief the government advances the 
argument that Section 9(a) does not permit as a matter 
of jurisdiction any suit wherein it appears that some of 
the vested assets involved represented enemy interests. 
The government raised this same argument in the Stand- 

3 Standard Oil Co. v. Clark, 163 P. 2d 917 (C. C. A. 2, 1942), cert. den. 333 
U. S. 873. 
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ard Oil case. The argument was discussed at length bv the 
court, 163 F. 2d 917, 925, and rejected. 

There, Standard Oil Corporation sued for the return of 
all the assets, was allowed recovery of those which it 
owned beneficially, and was denied recovery of those 
which were owmed beneficially by an enemy, I. G. Farben. 
In separating these interests the court not only had to and 
did deal with stockholders 7 rights in corporate assets (the 
appellees 7 briefs to the contrary notwithstanding) 4 but also 
with a much more tenuous interest in property, namely, con¬ 
tractual and equitable interests in patent rights. Yet no¬ 
where in connection with its argument on page 15 of its 
brief does the government make reference to the Standard 
Oil case and its relevance to the argument they make here. 

3. The attempts of the government to ignore the impli¬ 
cations of the Uebersee case have already been discussed. 
See supra, pages 8,14. Rather, the government seeks au¬ 
thority for its position from arbitration and foreign cases 
having nothing to do with the Trading With the Enemy 
Act. All of these cases were decided in the 1920 7 s and all 

< The Standard Oil case was an action under Section 9(a) brought by the 
Standard Oil Company (New Jersey) and three of its subsidiaries. The prop¬ 
erty in question and the issues involved were described by Judge Clark as fol¬ 
lows (163 F. 2d 917, 920-921): 

. . It consists of shares of stock of American corporations and 
United States patents in the hydrocarbon field for the treatment of nat¬ 
ural gas, crude petroleum, coal, and other materials to produce market¬ 
able products in the oil, natural gas, and gasoline industries. Specifically 
it consisted of 200 shares of S. L G. stock, 5 shares of Jasco stock, 425 
shares of Hydrocarbon Synthesis Corporation (USAC) stock, many hun¬ 
dreds of patents relating principally and directly to the hydrocarbon field 
called Class A S. I. G. patents, many hundreds of patents merely useful in 
that field called Class B S. I. G. patents, and many Jasco patents relating 
to the Acetylene Arc, Paraffin Oxidation, Oppanol, and Buna processes. 

« « « 

“Thus the ultimate issues below and here turn upon the determination 
of the ownership of the specific blocks of stock and of the patents, the 
existence or nonexistence of equitable rights in the patents, and the owner¬ 
ship and extent of those rights. ...” 

The opinion of the court permitted Standard Oil to recover the 200 shares 
of S. I. G. stock, 255 of the 425 shares of U. S. A. C. stock, and none of the 
Jasco stock, the balance of the stock being retained by the Alien Property 
Custodian. The court’s disposition of the equitable and other interests in 
patents is more complicated but follows the pattern of allowing Standard Oil to 
recover those it owned beneficially and of allowing the Alien Property Custo¬ 
dian to retain those beneficially owned by L G. Farben. 
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held, for purposes other than those of the Trading With 
the Enemy Act, that the enemy character of the corporate 
entity, where the corporations were organized under Ger¬ 
man law, would not be disregarded to give relief to non¬ 
enemy stockholders. It might be pointed out that under 
the state of the law interpreting the Trading With the 
Enemy Act at that time, it was enough, to get relief under 
Section 9 of the Trading With the Enemy Act, to show that 
a corporation seeking such relief was organized in a non¬ 
enemy country. (See our main brief, page 12.) 

Thus in the 1920’s for purposes of the Trading With the 
Enemy Act the courts would not pierce the corporate veil 
of an enemy to give relief to non-enemy stockholders, nor 
would they pierce the corporate veil of a non-enemy to deny 
relief to any stockholders. If that were the state of the 
law today, the plaintiff would clearly be entitled to the 
return of all the vested assets, there would be no proposed 
settlement at a fraction of their value, and the non-enemy 
stockholders would not be hurt. Our main brief shows in 
some detail, however, that under the 1941 amendment of the 
Trading With the Enemy Act, the Standard OH and the 
Uebersee decisions have rendered obsolete the cases that 
may have been relevant on this issue in the 1920’s. It is 
difficult to believe that the government was not aware of 
this in connection with the authorities it uses on pages 10 
and 11. 

4. On pages 13 and 14 of its brief the government in 
effect argues that the plaintiff-corporation cannot sue un¬ 
der Section 9(a) of the Act to recover assets of the stock¬ 
holders. The simple answer to the argument is that the 
appellants are not asking the corporation to do this. The 
appellants are suing in behalf of the corporation to the 
extent that the claim they seek to assert is the corpora¬ 
tion’s. To the extent that their claim is not the corpora¬ 
tion’s, it is their own both in this Court and in New York. 
To illustrate, where the management is injuring a corporate 
right by an inadequate settlement, the appellants seek to 


18 


prevent the settlement on behalf of the corporation, and 
where such settlement would cut off the individual rights of 
the stockholders, the appellants are attempting to prevent 
such a settlement in their individual capacity. 

It does not strike us as either novel or incongruous that 
the proper remedies which the plaintiffs might separately 
assert individually and in a representative derivative ca¬ 
pacity are joined for convenience in this single action. 
(Rules 18 and 20, F. R. C. P.) In view of this position, 
the government’s citation of the Silesian-American case 
on page 14 of its brief is immaterial. In that case the cor¬ 
poration was attempting to protect the rights of individ¬ 
uals to be shareholders, not their interest as sharehold¬ 
ers in corporate property, where the stockholders them¬ 
selves were not before the court and apparently had no 
interest in protecting their status as stockholders. This 
is not such a case. 

5. On page 15 of its brief, the government asserts, “any 
separate suit by a stockholder for his alleged interest 
would of course be wholly unaffected by the outcome of the 
corporation’s suit, except insofar as the corporation’s suc¬ 
cess might pro tanto reduce the alleged harm to the stock¬ 
holder.” In connection with this statement, made with no 
authority whatsoever, it is interesting to compare the views 
of the Chief of the Legal Branch of the Alien Property 
Custodian in his testimony before the House Committee on 
Interstate and Foreign Commerce (see footnote 2, supra). 

The fact is that no one at this time can say what effect 
the outcome of the corporate action or a settlement of the 
corporate action would have upon the rights of the stock¬ 
holders in their individual capacity, if indeed they have 
any rights in that capacity. On the other hand, it is per¬ 
fectly clear that if the corporation alone can assert the 
claim in which the non-enemy stockholders are interested, 
its stockholders would be bound for all purposes by the re¬ 
sults of this litigation. The statement of the proposition 
in these terms seems to bring the appellants’ position al- 
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together within the language and purpose of Rule 24(a) 
F. R. C. P. 

6. At page 16 of its brief the government asserts, again 
without authority, that the legality of settlements “may 
safely be left to the Executive Branch and to the court 
which would approve it.” Not surprisingly, appellants are 
unwilling to accept the views of the Executive Branch as to 
the legality of the proposed settlement, when such views 
are in direct contravention of appellants’ claim. Indeed, 
the entire purpose of this litigation is to establish that the 
basis upon which the Executive Branch apparently pro¬ 
poses to settle the case is illegal in that it places enemy 
stockholders of plaintiff on a parity with non-enemy stock¬ 
holders. The government’s argument is no more than a 
statement that it believes its position to be correct and will 
settle on that basis. 

Moreover, the government seeks to mislead this Court to 
the belief that any settlement proposed by it would be care¬ 
fully scrutinized, reviewed, analyzed, and ultimately-ap¬ 
proved or disapproved by the court below, in the same man¬ 
ner as a plan of reorganization is handled. Such is em¬ 
phatically not the case. The government will not concede 
that court approval is necessary to any settlement We 
believe that settlements which have been accomplished un¬ 
der the Trading With the Enemy Act have been “ap¬ 
proved” by the court merely through the routine entry of 
an order of dismissal based upon stipulation of counsel. 
Indeed, if the government will stipulate in this proceeding 
that any proposed settlement will be fully explained to the 
court and all interested persons given an opportunity on 
notice to be heard in opposition thereto on the grounds of 
its illegality, impropriety, or unfairness, with conceded 
power in the court to make an equitable determination 
accordingly, appellants assert that their interests insofar 
as the settlement is concerned will be protected adequately. 
We challenge the government so to stipulate on this record. 
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B. Plaintiff’s Brief. 

1. On page 6 of its brief, in one succinct paragraph, the 
corporation states its most astounding position with refer¬ 
ence to this intervention, without citing any authority and 
without so much as the vaguest reference to either the 
Standard Oil or the Uebersee decisions. At that point, the 
corporation states in effect that if it cannot recover all the 
vested assets for the benefit of all its stockholders, it can 
recover none of the vested assets for the benefit of any of 
its stockholders, and in substance that it does not wish to. 
This is one of the most unusual propositions we have ever 
heard a plaintiff assert and can be rationally explained only 
by the basic conflicts of interest between the corporation’s 
management and its non-enemy stockholders, which have 
been fully discussed in our main brief and which neither 
the government nor the corporation denies in its answering 
brief or otherwise. Such strenuous opposition by a cor¬ 
poration to prevent the assertion of a claim for its benefit 
otherwise defies explanation. 

2. On pages 7 and 8 of its brief, the corporation admits 
what the government’s brief ignores, namely, that the cases 
cited by appellants in fact support the proposition that in 
proper situations a court of equity may limit the benefits 
of a corporate recovery to prevent such benefits inuring to 
persons not in equity entitled to benefit therefrom. Never¬ 
theless, the corporation says that those cases are inapplic¬ 
able here because the “enemy management” of plaintiff, 
if it is found to be such , would bar any recovery of the cor¬ 
poration. Here, again without any discussion of cases or 
authorities, the corporation makes the assumption for all 
purposes that it can recover nothing if it cannot recover 
all. This is precisely the substantive proposition which 
appellants deny. 

The corporation in effect contends that appellants’ claim 
must fail on the merits, and therefore that appellants 
should not be allowed to intervene to assert such claim. 
Yet, on page 25 of its brief, in another connection, the cor- 
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poration suggests that appellants tell the court honestly 
that this case presents “a novel problem which should have 
careful consideration” on the merits, thereby conceding 
that appellants ’ claim need not necessarily fail. The merits 
of our position in behalf of the corporation can be estab¬ 
lished only by our intervention, because plaintiff and the 
government have and will continue to resist any efforts to 
obtain adjudication of this point. 

3. The corporation on pages 9 and 10 of its brief, as the 
government did at page 13 of its brief, attempts to frighten 
this Court by pointing out that a determination of our con¬ 
tentions on the merits would make this “a big case” and 
require extensive proof not now necessary to the corpora¬ 
tion’s case. Firstly, it is not our contentions which 
make this proceeding a big case. The case is big in 
itself, whatever contentions are made—it involves assets 
variously estimated as worth $50,000,000 to $100,000,000 
and the rights of over 3,000 stockholders in that large 
sum. We respectfully submit that no special documen¬ 
tation is required to establish that a case involving 
$50,000,000 to $100,000,000 and the rights of approximately 
3,000 stockholders is a “big” case. Secondly, the fact that 
appellants’claim on behalf of the corporation would re¬ 
quire a different order of proof from the sole claim which 
the corporation insists upon asserting, dramatically points 
up the urgency of the need for intervention before the cor¬ 
poration is foreclosed from adducing such proof. 5 

5 When the Uebersee case was returned to the District Court for trial 
(Ucbcrsee Finanz-Korporation v. Clark, , 82 F. Supp. 602), Chief Judge Laws 
refused to allow the introduction of a similar theory of the plaintiff’s claim 
at the end of the trial saying: 

“. . . At the time the case was pre-tried, when the parties were called 
upon to state the issues to be litigated and to make any amendments of 
the pleadings necessary to present new issues, it was agreed the action 
was to recover property belonging to plaintiff corporation in which there 
was no enemy interest. Without consent of the defendant, the Court 
should not at this late time adjudicate an issue where the interest sought 
to be established is different from that set forth in the pleadings and 
where the party plaintiff also is different. Defendant well may desire to 
present other factual information and develop legal arguments which 
only partially have been made in this case.” [Emphasis ours] 
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4. On pages 10 to 13 of its brief, the corporation asserts 
its reasons for claiming that our intervention does not fall 
within the provisions of Rule 24(a)(2) F. R. C. P. It is 
interesting to note that not one case is cited in support of 
the unique reasoning employed by the corporation. In ef¬ 
fect, the corporation argues [after admitting that it is 
Rule 24(a)(2) which permits intervention by a stockholder 
in a derivative capacity, i.e. to present a claim on behalf of 
the corporation] that the Trading With the Enemy Act 
precludes recovery upon our claim on the merits, and that 
therefore we cannot intervene to assert it. This presup¬ 
poses that appellants’ claim is so unsubstantial as to re¬ 
quire cavalier treatment from the court. Yet, as we have 
just stated, the corporation admits at page 25 of its brief 
that appellants’ claim justifies careful consideration on the 
merits by the court. Even the corporation recognizes ap¬ 
pellants’ position on the merits to be substantial. 

The corporation then goes on to argue, again without 
any supporting authorities, how clear it is that a judgment 
against it in this action will not bind the appellants. This 
it does very simply—here and throughout its brief—by as¬ 
suming that the New York action in behalf of the named ap¬ 
pellants will be successful, when the major problem which 
made it necessary to bring both the New York action and 
this intervention is that, at this juncture, no one can tell 
whether the claim for the return of the vested assets is in 
the corporation (this action) or in the individual stock¬ 
holders (the New York action). 

The corporation further argues on page 12 of its brief 
that the class the appellants represent is too small because 
at most only three of the corporation’s stockholders have 
protected themselves against the running of the statute of 
limitations. If this were true at all, it would concern the 
issues here only if it ultimately developed that the claim is 
that of the individual stockholders and not that of the cor¬ 
poration. If, however, it is ultimately determined that ap¬ 
pellants’ claim is properly asserted on behalf of the cor- 
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poration, all non-enemy stockholders of the plaintiff con¬ 
stitute the class, and as above stated, at least 11,196 shares 
representing a current market value of approximately 
$1,805,400 have indicated their desire to seek the court’s 
protection in the instant case through the medium of a 
stockholders’ committee. Plaintiff has not yet reached the 
point in its efforts to defeat our motion to intervene where 
it claims that it is itself barred by the statute of limita¬ 
tions. And, in any event, appellants represent the entire 
class of non-enemv stockholders to prevent the proposed 
settlement of the corporation’s claim and for that purpose 
appellants and all other non-enemy stockholders are not 
barred by any statute of limitations. 

5. On pages 18 to 21, the corporation in a long discus¬ 
sion lamely attempts to distinguish the basis for inter¬ 
vention permitted in Missouri-Kcmsas Pipe Line Co. v. 
United States, 312 U. S. 502 [the Mokan case], from that 
presented in this case. It states that the Mokan case was 
entirely different because the intervention there permitted 
was an intervention by Panhandle not by Mokan. This is 
a play on words of such obvious character as to show the 
corporation’s distress over the precedent. The corpora¬ 
tion, however, at least attempts to distinguish the case. The 
government prefers to ignore it completely, apparently 
knowing that it cannot be distinguished. The government 
in fact does not even cite the case in its entire brief. 

As the corporation points out in its brief, the Mokcm case 
involved a consent decree in an anti-trust action designed 
to protect the competitive position of Panhandle. In the 
anti-trust field the consent decree constitutes as a practical 
matter a form of administrative code approved by the court. 
Just as that decree was designed for the protection of Pan¬ 
handle, Section 9(a) of the Trading With the Enemy Act 
was designed for the protection of plaintiff-corporation in 
this case. Furthermore, as the plaintiff-corporation prop¬ 
erly points out in its brief, Panhandle refused to participate 
in further proceedings under the consent decree because its 
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participation would not be in the interest of its controlling 
stockholders and management representing the Columbia 
Gas & Electric System. Similarly, in this case the corpo¬ 
ration refuses to assert a substantial claim for its benefit 
because it is not in the interests of those in control of the 
corporation. 

In the Mokan case, Mokan was the non-controlling stock¬ 
holder, not Panhandle. In this case, appellants are the 
non-controlling stockholders of the plaintiff-corporation. 
In the Mokan case, Panhandle refused to participate in a 
pending proceeding for the protection of Panhandle’s in¬ 
terest under the consent decree, although such participa¬ 
tion was necessary to benefit Mokan through Panhandle. 
In this case the plaintiff-corporation refuses to make a 
claim in a pending litigation which would benefit its non¬ 
controlling stockholders through the corporation. In the 
Mokan case, Mokan thereupon first moved to intervene in 
its own individual right. In this litigation your appellants 
brought a suit in New York in their individual right and in 
part base their motion for intervention upon the theory 
that the rights asserted are individual and not those of the 
corporation. In the Mokan case, Mokan’s motion for leave 
to intervene in an individual capacity was denied. In rela¬ 
tion to the state of the law under the Trading With the 
Enemy Act, we have no knowledge as to what will ulti¬ 
mately happen to the proceeding in New York and to our 
position based upon individual rights. Certainly, it is con¬ 
ceivable that our position in this respect will not be sus¬ 
tained. 

In the Mokan case, Mokan thereafter moved to intervene 
to assert the same claim on behalf of Panhandle, the cor¬ 
poration which was protected under the consent decree. In 
the instant case, appellants’ motion for leave to intervene 
also asserts derivatively its claim on behalf of the corpo¬ 
ration which insists that only it is entitled to the benefits 
of Section 9(a) of the Trading With the Enemy Act. In the 
Mokan case, the Supreme Court permitted the intervention 


of Mokan on behalf of Panhandle where Panhandle itself 
refused to move; it did so without reference to Rule 24(a), 
saying, at page 506.: 

“. . . where the enforcement of a public law also de¬ 
mands distinct safeguarding of private interests by 
giving them a formal status in the decree, the power 
to enforce rights thus sanctioned is not left to the pub¬ 
lic authorities nor put in the keeping of the district 
court’s discretion.” 

In the instant case, we assert that appellants are entitled 
to the same protection under Rule 24(a) and under the 
Mokan case. 

Comparison of the Mokan case with the present litiga¬ 
tion shows clearly why the plaintiff-corporation was so 
hard put to distinguish the former and why the govern¬ 
ment ignored it entirely. Reference is made to 4 Moore’s 
Federal Practice (2nd Ed.) 24.05, 24.07, which are in 
complete accord with our above analysis of the Mokcm case. 

6. On pages 21 to 24 of its brief, the corporation attempts 
to distinguish the Uebersee and the Standard Oil cases. In 
large measure it attempts to brush these cases away in the 
same fashion as did the government. To that extent our 
discussion of the government’s position above is apposite 
here. The corporation, however, has a certain fortitude 
which the government seems to lack. It attempts to ex¬ 
plain what it calls the 11 to the extent” theory which was 
developed in the Standard Oil case. It attempts to explain 
away the “to the extent” theory by saying that Judge 
Clark’s reference to it was in connection with the term 
“foreign national” and not “enemy national,” and that 
in any case the “to the extent” theory was designed solely 
for administrative use and not for judicial use. 

In the first place, the government argued in the Standard 
Oil case, as it did in the Uebersee case in the Supreme 
Court, that the Standard Oil Company was by definition 
a foreign national because I. G. Farben, a German national, 


26 


had a beneficial interest in some of the vested property 
which Standard Oil claimed to own altogether, and there¬ 
fore it should have been precluded from suing under Sec¬ 
tion 9(a). As in the TJebersee case, the government was 
defeated in this argument. Judge Clark pointed out that 
Standard Oil was a foreign national only to the extent that 
it represented the interests of foreign nationals, and he 
went further to say that the government might have argued 
that Standard Oil was an enemy national in this case to the 
same extent. And in footnote 1 on page 925, Judge Clark 
answers such a possible contention by saying: ‘‘Such an 
argument would not require restricting the scope of 
§9(a).” In the face of Judge Clark’s discussion of the 
problem, and^tlus Court’s discussion in the TJebersee case 
(see supj^SBjtfpdA), what weight can be given to the bald 
irassertio5#fjJ^corporation in this case, without any cita¬ 
tion or authority, that the “to the extent” theory is not 
to be examined for judicial purposes? 

CONCLUSION. 

The judgment of the court below should be reversed and 
the motion for leave to intervene should be granted. 
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